United States Environmental Protection Agency
Office of Solid Waste and Emergency Response (5104)
February 1999

EMERGENCY PREPAREDNESS AND COMMUNITY RIGHT-TO-KNOW ACT -
QUESTIONS AND ANSWERS

LANDFILLSAND TITLE I

Question: Arelandfills covered under Title I11 of SARA sincethey are covered by
RCRA?
Answer: Yes, landfills are subject to certain Title 11 requirements. Subtitle A of Titlell is
intended to identify facilities which presert a potential hazard for a chemical emergency andto
provide a process for local emergency planning cammittees to engage with such facilitiesin
determining the significance of the relesse hazard and developing response plansto facilitate
timely and appropriate response in theevent of achemical spill. Because landfills meet the
definition of "facility" and may in someinstances present such a hazard, EPA interprets them to
be subject to reporting and natification requirements under Section 302in Subtitle A. While
EPA agrees that conditions at some facilities (including landfills) may not pose significant
chemical hazards even though extremely hazardous substances are present in excess of the
threshold planning quantity, in other suchfacilities condtions will exist which do present a
significant hazard. Such assessment must be made on a site-specific basis. EPA believes that
leaving such decisionstothe local planning committeesis consigent with the purpose of Subtitle
A. Communities must know which facilities may present potential for chemica emergencies so
they can determine the naure of the risk to the public and to emergency responders. It is
recognized that Resource Conservation and Recovery Act (RCRA) regulations already address
many of the goals of Subtitle A of Titlelll. However, it isimportart that the facility
contingency plan and local coordination required by RCRA be coordinated with any new State
and local planning structureor community planning process established under Titdelll. Full
compliance with RCRA requirements should minimize additional planning activities with local
communities under Title l1l. Therefore, these requirements arenot duplicative. It should be
noted that landfills may not be covered under the other sections of Title Ill. The placing of a
container holding an extremely hazardous substance into alandfill which has afederal permit for
this chemical is exempt fromthe Section 304 emergency release notification.  Also, under
Subtitle B, Sections 311/312, most substances at landfills would be exempt due to the exemption
for any hazardous waste such as defined by the Solid W aste Disposal Act under the OSHA
Hazard Communication Sandard (only hazardous chemicals for which aMSDS must be
prepared or available under the OSHA Hazard Communication Sandard must report under
Sections 311/312). In addition, landfills generally do not fall into the SIC codes 20-39 covered
by the Section 313 Toxic Chemical Release reporting requirements (however, they may be
covered if they have manufacturing operations on-site). (August 1987 Monthly Hotline Report
& Q&A June 1, 1989, #120)

CALCULATION OF EXTREMELY HAZARDOUS SUBSTANCES IN LANDFILLS  Questions:
How are the quantities of the extremely hazardous substances (EHSs) to be

calculated in determining if landfills are subject to the Section 302 requirements?

Answer: EPA realizes thepractical problems presented for landfillsin complying with theTitle

[11 requirements. Owners of these facilities must determine, based on reasonably available
informationwhether any EHS's arein excess of the threshold planning quantities (TPQ).

However, in making such a determination, owners and operators of landfills should apply the

one percent (1%) exclusion (see 40 CFR 355.30(a) and (e)(1)). EPA believes that the one
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percent (1%) exclusion is applicable to the contents of theentire landfill based on the
assumption that such containers will degrade in the landfill environment. Therefore, if the total
weight of an extremely hazardous substance is greater than one percent (1%) of the total weight
of the landfill waste and equals or exceeds the threshold planning quantity for that subgance, the
landfill is subject to Section 302 notification requirements. If no extremely hazardous substance
exceeds thislevel, the landfill isnot subject to emergency planning requirements under Titlelll
unless designated by the Governor or State Emergency Response Commission under Section
302(b)(2). Fdlowing any resulting natification to the State Commission and designation of a
facility emergency coordinator (Section 303(d)(1)) the local conmittee may, dependingon their
site specific assessment of the hazards posed by the particular facility, request participation of
the facility inthe Title 11l planning process. Even though many landfills may not be required to
provide plaming notificaion based onthe one percent (1%) exclusioncited above the landfill
owner/operatar and the local emergency planning committee should work cooperatively to
ensure that potential chemical emergencies are addressed. (August 1987 Monthly Hotline
Report & Q&A June 1, 1989, #121)

STATE FACILITY NOTIFICATION

Question: Consideringthe OSHA expansion to the non-manufacturing sector, are state
facilities required to meet the notifi cation requirements of 88311 and 312 of Title111?
Answer: No. Sections 311 and 312 apply to owners and operators of facilitieswho must
prepare or make available an MSDS under the Occupational Health and Safety Act of 1970
(OSHA) and its implementing regulations. OSHA does not apply to state governments (OSHA
appliesto "employers" and states are spedfically excluded from the definition of "employers').
Although states may chooseadminister their own occupational safety program in lieu of the
Federal government'sOSHA program, and such a program must, by definition, apply to the stae
employees, the state program is administered exclusively under state law. Furthermore, unlike
state-administered programs under some environmentd statutes (e.g., RCRA), the state standards
do not become Federal standards oncethe state plan is approved by the Occupational Health and
Safety Administration. Thus 88311 and 312 do not apply to state facilities because OSHA and
its implementing regulationsdo not apply to state facilities. (October 1987 Monthly Hotline
Report & Q&A June 1, 1989, #96)

SECTION 103 NOTIFICATION

Question: Section 103(a) of SARA requires that any person who owns or operates a
facility where there has been arelease of a hazardous substance in quantities equal to or greater
than the reportable quantity, must natify the National Response Center of such arelease.
Section 103(c) requires that any person who owned or operated any facility at which hazardous
wastes have been stored, treated, or disposed of shall, unlessthe fadlity hasinteim status or a
permit, notify the Administrator of the EPA of the existence of such facility. As part of a
degradation study, various FIFRA registered pesticides listed in Subpart D of 40 CFR Section
261, have been applied to the ground in quantities greater than the RQ for those substances. Is
notification of this activity required?
Answer: Section 103(e) of SARA statesthat no notification requirements under Section 103
shall apply to the application of a pesticide product registered under FIFRA, or to the handling
and storage of such a pesticide product by an agricultural producer. While this exemption
applies to the handling and storage of a pesticide by an agricultural producer it also applies to the
application of pesticides regardless of whether the applicator isan agricultural producer or not.
However, because this exemption was intended to exclude from the notification requirements the
application of a pesticide product generally in accordance with its purpose, (50 FR 13464, April
4, 1985) the exemption applies to the application of pesticides for research purposesif the
application isdone in the normal manner and amount usually associated with that product.
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(November 1987 Monthly Hotline Report)

SECTION 311/312 REPORTING REQUIREMENTS

Question: A manufacturing operation was built upon awaste disposal site. The
owner/operator of the facility believes there are hazardous chemicds buried within the facility
boundaries. Would the owner/operator be required to report these chemicals (hazardous waste)
under Section 311/312 of Title 111?
Answer: Sections 311 and 312 of Title Il of SARA requiresthat the presence of hazardous
chemicals for which facilities are required to have or prepare aMaterial Safety Data Sheet
(MSDS) under the OSHA Hazard Communication Standard (29 CFR Section 1910.1200) (HCS)
be reported to state and local committees. The HCS applies only to"any chemical whichis
known to be present in the workplace in such a manner that employees may be exposed under
normal condtions of use or in aforeseealde emergency.” 29 CFR Section 1910.1200(b)(2).
Thus unless employees are ex posed to these buried chemicals during a for eseeable emer gency,
an owner/operator is not obligated to prepareor have available an MSDS on the chemicals and
thus, in turn, is not required to report their presence under sections 311 and 312 of Titlelll.
Assuming the facility's employees are not exposed to the buried chemicals under the conditions
described above, they may still be exempt from the HCS and thus sections 311 and 312, under
HCS's exemption for "any hazardous waste as such term isdefined by the Solid Waste Disposal
Act (as amended by the Resource Consavation and Recovery Ad (RCRA)), when subject to
regulations issued under that Act by the Environmental Protection Agency.” Even if not subject
to Title I11 because exempt from the HCS, the owner/operator may be required to notify the EPA
of the chemical's disposal on the facility under section 103(c) of CERCLA, provided the
hazardous chemicals are dso CERCLA hazardous substances. Anowner/operatar of afacility
with hazardous chemical sburied withinthe facility boundaries shoud consult OSHA before
determiningthat it is subject to or exempt from OSHA's HCS. (November 1987 Monthly
Hotline Report)

EMERGENCY RELEASE NOTIFICATION INFORMATION

Question: Questions No. 3 of the proposed trade secret substantiation formregquires the
submitter to list all local, State and Federal government entities to which the submitter has
disclosed the specific chemical identity. Does the submitter need to report 8304 emergency
release notifications if the submitter had acovered reportable release? Answer: No. The submitter is
only required by the Emergency Planning and Community
Right-to-Know Act of 1986 (Title I11) to report if the chemical identify is "required tobe
disclosed, or otherwise made availale, to the public under any other Federal or State law" as per
8322(b)(2) of Titlelll. Hence, emergency release notifications under 8304 of Title I, in which
the chemical identified would have to be revealed, would not need to be disclosed on the
proposed subgantiation form. (Decembe 1987 Monthly Hotline Repart)
MSDS REPORTING REQUIREMENTS FOR RESEARCH AND DEVELOPMENT
FACILITIES

Question: Upon request by the public, must a Research and Development fecility submit
aMSDSfor achemical if the chemical is exempt from reporting under 8311 (311(e)(4)) but not
exempt from the OSHA reguirement of having available aMSDS? Answer: No. Under 8311, a Research
and Development facility would not be required to report
achemical if it isused "under the direct supervision of atechnically qualified individual"
(311(e) (4)). So, despitethefact that the facility isrequired to havea MSD S under OSHA's
Hazard Communicati on Standard, the facility isnot required to report it under 8311 of Title I1I.
Therefore, the facility would not be required to submit aM SDS to the public upon request.
(December 1987 Monthly Hotline Report)
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REPORTABLE QUANTITY DETERMINATION

Question: Hydrogen chloride gasisintroduced into water to form hydrochloric acid.
Saturation for this reaction occurs at 38 percent (%). Therefore any hydrogen chloride present
after the saturation point is reached, does not go into solution and will remain in the gaseous
state. Can the reportable quantity (RQ) assigned to hydrochloric acid, a listed hazardous
substance, be used for hydrogen chloride gas?
Answer: The RQ for anhydrous hydrogen chloride is 5000 pounds and applies to all forms of
hydrogen chloride. When determining a RQ for aform of hydrogen chloride that occursin a
solution, the Clean Water Act (CWA) "mixturerule” will be used if the percentage of hydrogen
chloridein solution is known. For example: To determine the RQ of a product solution of water
and 35 percent (%) hydrochloric acid, the CWA "mixture rule" is applied as follows: divide the
RQ of hydrochloric acid, 5000 pounds, by the percentage (expressed asa decimal) of the
hydrochloric acid in solution, 0.35. Theproduct of this equation isthe RQ, in pounds, for the
previously describe solution.

5000/0.35 = 14,286 pounds

If the hazardous substance occursas a constituent of a hazardous waste, the same rule can be
applied when determining the RQ for the hazardous waste. If the percentage of the hazardous
substance in the waste is not known, however, the RQ for the listed or unlisted hazardous
substance constituent is to be used. When more that one hazardous substance isin product or
waste solution, always usethe lowest appicable RQ for the solution. (January 1988 Monthly
Hotline Report)

CERCLA NOTIFICATION

Question: CERCLA Section 103(d)(1) authorizes the EPA to pronulgate rules and
regulations specifying, with respect to the location, title, or condition of afacility, and the
identity, characteristics, quantity, origin, or condition of any hazardous substances contained or
deposited in afacility, the records which shdl be retained by any person requiredto notify the
EPA under CERCLA Section 103(c). Section 103(d)(2) specifiesthe restrictions regarding the
disposition of the records identified in Section 103(d)(1) and penalties for violating those
restrictions. Has EPA promulgated any regulationsunder its autharity in Section 103(d)(1)? Are
the restrictions and penalties under Section 103(d)(2) currently in effect? Answer: No rules, or
regulations have yet been proposed or promul gated under the Agency's
authority in CERCLA Section 103(d)(1). Restrictions and penalties under Section 103(d)(2)
will not become effective until such time as regulations are promulgated specifying the records
which shall beretained. (January 1988 Monthly Hotline Report)
EMERGENCY RELEASE NOTIFICATION

Question: Must a follow-up emergency notice be given for arelease of a CERCLA
hazardous substance whichis not an extremely hazardous substance and for which areportable
guantity has not been established under Section 102(a) of CERCLA? Answer: In lieu of the emergency
release notification required under Section 304(b), Section
304(a)(3)(B) provides that owners and operatars of facilities that produce, use or store a
hazardous chemical and fromwhich isreleased a CERCLA hazardous substance that isnot an
extremely hazardous substance and for which a reportable quantity has nat been established
under Section 102(a) of CERCLA, shall provide the same notice to the local emergency
planning committee asis provided to the National Response Center under Section 103(a) of
CERCLA. Although Section 304(b) noticeis not required, the facility owner or operator must
still providefollow-up emergency notification under Section 304(c). Section 304(c) statesthat,
"As soon as practicable after arelease which requiresnotice under subsection (a), such owner or
operator shall provide awritten follow-up emergency notice... stting forth and updating the
information required under subsection (b), and including additional information...". Notification
of the above describe release is required under subsection (a), thus written follow-up emergency
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notice isrequired. Follow-up notification of these releases must be reported in the manner
prescribed by Section 304(b).  (January 1988 Monthly Hotline Report & Q&A June 1, 1989,
#33)

EMERGENCY AND HAZARDOUS CHEMICAL INVENTORY: CONFIDENTIAL
LOCATION INFORMATION

Question: When submittinga Tier Il form under SARA Title I11 Section 312, a covered
facility can claim the required location information confidential. How is this confidential
information protected? Are there any penalties under Titlelll if a State or local official, who
receives thisinformation, fails to protect itsconfidentiality? Answer: While the location information on
the Tier Il form can beclaimed confidential under
Title 111, Title Il does not provide a confidentiality protection procedure for thisinformation.
Since claims of confidentiality regardng the location of chemicalsin facilitiesare not covered
by Title Il trade secrecy protection, the duty to protect this information as confidential rests
with State and local officials. Asthe Agency stated in its October 15, 1987 rule, "The
confidenti a location information should not be sent to EPA, but only to the requesting entity.
Thisinformation will be kept confidential by that entity under Section 312(d)(2)(F) which refers
to Section 324 of Title I11. Section 324(a) states that upon request by a facility owner or
operator subject to the requirements of Section 312, the State emergency response commission
and the appropriate local emergency planning committee must withhold from disclosure the
locati on of any specifi c chemical required by Section 312(d)(2) to be containedinaTier Il
inventory form." 52 FR 38312, 38317. Interested persons should contact their State and local
government's attorneys office for information regarding procedures for protecting confidential
location information. Since protection of Tier Il confidential location information isnot covered
under Title 11, the Sate itself does not provide penalties for the failure to protect such
information. Penalties may, however, be provided under Sate and local law.  (February 1988
Monthly Hotline Report & Q&A June 1, 1989, #71)

SECTION 304: RELEASE NOTIFICATION

Question: Must any amaunt of alisted chemical contained within abandoned or
discarded barrds, containers or other receptacles be considered to determine if a gpecific
reportable quantity has been exceeded under the SARA Section 304 notification requirements?
Answer: Section 355.20 (52 FR 13395) defines arelease as "any spilling, leaking, pumping,
pouring, emitting emptying, discharging, injecting, escaping, leaching, dumping, or disposing
into the environment (including the abandonment or discarding of barrels, containers, and other
receptacles) of any hazardous chemical, extremely hazardous substance, or CERCLA hazardous
substance." Therefore, if afacility has abandoned or discarded any barrels, containers, or ather
receptacles containing an extremely hazardous substance or a CERCLA hazardous substance and
the total amount present inall of the receptaclesisin excess of its designated reportable quantity
and the containers have the potential to result inexposure to persons off site, the discarding or
abandonmert of the barrelsshould be reported as required in Section 355.40 (52 FR 13396).
(March 1988 Morthly Hotline Report & Q& A June 1, 1989, #25)

APPLICABILITY OF THE EXEMPTION FOR AGRICULTURAL USE FOR SECTIONS 311/312
Question:  An animal refuge sprays herbicides and pesticides onits grounds to better the
quality of the area for the animal inhahitants. |sthe spraying of these pesticides exempt from the

regquirements of Sections 311 and 312 of Title Il under theexception to the definition of
"hazardous chemical" for any subgance to the extent it is used in routine agricultural operations?
Answer: The exemption for routine agricultural use under Sections 311 and 312 is designed to
eliminate the reporting of many of the chemical s routinely used by farmers. The animal refuge
is not spraying the chemicals for the production of food crops and the refuge is not in the food
crop production business. Therefore, the refuge's spraying of herbicides and pesticides would
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not be considered routine agricultural operations and thus, not exempt from Sections 311/312
reporting. (April 1988 Monthly Hotline Report & Q&A June 1, 1989, #91)
SECTIONS 304 AND 313: REPORTING REQUIREMENTS

Question: Company A owns a facility which manufacturers crude oil. They sell the
crude oil to Company B, where it is kept in tanks on Company A's facility, but leased to
Company B. Who is subject to reporting under Sections 304 and 313? Answer: Since the tanksare part
of Company A'sfecility and Company A is the owner and/or
operator of the facility, Company A would be subject to Section 304 release notification and
Section 313 reporting requirements for any releases from the tanks, which may contain either
302 (EHS) listed substances, CERCLA hazardous substances and/or Section 313 listed
chemicals above the applicable reporting thresholds. Company A would also beheld liable if
the reports were not made. (May 1988 Monthly Hotline Report & Q&A June 1, 1989, #51)

SECTION 304: REPORTING FOR MULTI-ESTABLISHMENT FACILITIES

Question: Regarding thewritten follow-up report to an incident, should location of the
incident and the cause of the accident be included?
Answer: The April 22,1987 Federal Regster (52 FR 13387) states that the location of the
incident should definitely be included in boththe initial and written follow-up reports.
However, the cause of the accident is not addressed and it is not required in the regulations
pursuant to Section 304 of Title l1l. EPA strongly encourages, but does not require the inclusion
of the accidentin the writtenfollow-upreport. (May 1988 Monthly Hotline Report)

EXEMPTIONS AND SMALL FARMS: SECTION 311 AND 312

Question: How are farmswith ten or fewer employees covered under Sections 311 and
312 of Title 11?
Answer: Sections 311 and 312 apply to any facility covered by the OSHA Hazard
Communication Standard (HCS. On August 24, 1987, OSHA revised its HCS (52 FR 31852)
to expand the scope of the industries covered by the rue from the manufacturing sector (in
Standard Industrial Classification (SIC) codes 20-39) to all industries where employees ae
exposed to hazardous chemicals (SIC codes 1-89). However, this expansion would not include
farms with ten or fewer empl oyees. Thisisdue to arecent Congressiona "rider" to OSHA's
Appropriations Bill which prevents OSHA from promulgating and enforcing regulations for
farms with ten or fewer employees. Therefore, since farms with ten or fewer employees are not
covered by OSHA, they would not be covered under Sections311 and 312.  (July 1988
Monthly Hotline Report & Q&A June 1, 1989, #90)

SECTION 302: DETERMINING THRESHOLD PLANNING QUANTITIES

Question: A petroleum company is drilling for oil containedin the ground below their
facility. Woud the hydrogen sulfide present in the ground be counted toward the threshold
planning quantity (TPQ) for this extremely hazardous substance (EHS)? Also, if thereisa
reportable release of this EHS above the reportable quartity (RQ) during this operation, would
this release need to be reported under Section 302/304 of Title 111? Answer: For the purposes of
emergency planning, Section 302 of Title 1, the EPA is
considering the issue of whether to include amounts of EHS's naturally present within facility
grounds in determining if the TPQ has been met or exceeded. Thisissueis not addressed in the
regulations, and at this time has not been resolved by EPA.
If the facility is generating hydrogen sulfide during its drilling operations, then the quantity they
generate must be included in the TPQ detemination for hydrogen sulfide. The facility is
producing or causing the hydrogen sulfide to be present and is therefore subject to Section 302
reporting. A release of hydrogen sulfide above its RQ that affects persons off-site must be
reported under Section 304 of Title Il since the release would occur from the facility. The
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guantity of such releases may be determined. (August 1988 Monthly Hotline Repart)

SECTIONS 311/312: MULTIPLE FACILITY REPORTING

Question: A petroleum company onvns many oil wellson alarge oil fidd. Each well is
onitsown plat of land. These plots of land are not adjacent or contiguous and the oil field itself
spans many local planningdistricts. For purposes of Sections 311/312 reporting, is each oil wdl
a separate facility and must separate reportsfiled for each oil well? Answer: The definition of facility for
Sections 311/312 includes "all buildings, equipment,
structures, and other stationary items that are located on a single site or on contiguous or
adjacent sites that are owned or operated by thesame person” (52 FR 38364). Therefore, unless
the well properties are adjacent or contiguous, each well isaseparate facility. TheTitlelll
definition of facility applies to the land surface only; the fact that one oil company may own the
subsurface rights of an entire oil field does not make the field one "facility”. Under Sections
311/312, areport must be prepared for each facility owned or operated by the same person. The
regulations stipulate that certain information must be provided to the specified agencies.
Nowhere do the regulationsstipul ate a separate report for each facility, EPA does not prohibit
one report being filed for similar multiplefacilities, solong as the report satisfiesthe statutory
information requirements Filing onereport for simlar multiplefacilities isakind of "generic
reporting”. A generic report would consist of one submission for each section- one MSDS for
each reportable chemical and one Tier I/11 - which would provide the required informationon
each wel | (facility). However, ageneric report may only be submitted for similar facilities. In
order for facilities to be conddered similar, they must have present the sameextremely
hazardous substances and hazardous substances on-site at any onetime in similar amounts. |f
the facilities are not similar, the generic report would not contain the facility-specific required
information and the facility would nat be considered in compliance with Sections 311/312.
When submitting a report under Sections 311/312, the report must be sent to the SERC, the
LEPC and the fire department. In the case of a generic report being submitted, the report must
be submitted to every SERC, LEPC and fire department under whose jurisdiction the similar
facility crosses. In the case of reporting for an ail field and oil wells therein, generic reporting
will prove beneficial since most wellsare similar on agiven field. Simply make surethat the
wells arein fact similar, that the genericreport provides the facility-specificinformation
required and that the report issubmitted toall relevant State and local agencies. In that manner,
the generic report will provide all facility-specific information to all relevant State and local
agencies. (August 1988 Monthly Hotline Report & Q& A June 1, 1989, #66)
SECTION 311: MSDS CHEMICALSLIST REQUIREMENTS

Question: Isthe submission of a Tier 11 form an acceptable method of reportingalist of
hazardous chemicals grouped by hazard category under Section 311 of Title [11?
Answer: Section 311 of Title Il requires facilities to submit copies of Material Safety Data
Sheets (MSDSs) or alist of hazardous chemicals grouped by hazard category for those
chemicals present above an applicablethreshold. The language "grouped by hazardous
category" inthe regulations means tha the facility needs to submit alist of hazardous chemicals
with each of the hazard categoriesidertified. Sincethe Tier Il formwould certainly contain at
least as muchinformationas alist of hazardous chemicals grouped by hazard category itwould
be an acceptald e submission for alist of MSDS chemicals under Section 311. Facility
owners/operators may feel that this submission of a Tier |1 would satisfy the Section 312
requirements and therefore not submita Tier 11 before March 1 of the following year. This
belief isin error. Section 312 would require aTier Il submission between January 1 and March
1 of thefollowing year. Thissubmission isrequiredin order for the facility to verify that the
informationis correct for the entire calendar year. (September 1988 Monthly Hatline Report &
Q&A June 1, 1989, #65)
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SECTION 311/312: TRANSPORTATION EXEMPTION FOR BREAKOUT TANKSIN A PIPELINE
Question: A transportation firm ownsa pipeline that transports oil to an intermediate
storage tank at their pumping station. At the pumping station the oil is sold and sent by a
secondary pipeline to the purchaser. The transportation firm also ownsthe secondary pipeline
until the pipeline reaches avalve in front of a purchaser'stank. The transpartation firm sends
10,000 gallons of ail to the intermediate storage tank. Of this oil, 5000 gallons are purchased
by company A, so the transportation firm then directs the 5,000 gallonsinto the pipeline leading
to Company A. Isthe oil stored in the intermediate storagetank exempt from Section 311 and
312 reporting under Section 327 transportation exemption?
Answer: Section 327 of SARA Title lll exempts fromany Title Il reporting requirement other
than the Section 304 notification obligation, substances or chemicalsin transportation or being
stored incident to transportation, including the trangortation and distribution of natural gas. Ina
final rule promulgated April 22, 1988 (52 FR 13378,13385) the Agency interpreed this
provision to exempt from Title Il reporting the transportation of substancesin pipelines. The
Agency staed, "Title Il doesnot apply tothe transportation of any substance or chemical,
including transportation by pipeline, expect as provided in Section 304." AsTitle Il does not
itself define "pipeline”, the Agency will referto the definition found in regulations implementing
the Hazardous Materials Transportation Act (HMTA) and promulgated by the Department of
Transportation. EPA believesthe HMTA to beappropriate as areference because of Congress
explicit reference to that Act in the legislativehistory referring to the Section 327 transportation
exemption. In the Conference Report, Congress stated that limiting the exemption for storage
incident to transportation to those chemicals under active shipping papers was consistent with
the HMTA. Department of Transportation regulations implementing the HMTA define
"pipeline" as"dl parts of a pipeline facility through which hazardous liquid movesin
transportation, including, but not limited to, line pipe, valves and other appurtenances connected
to line pipe, pumping units, fabricated assemblies associated with pumping units, metering and
delivery stations and fabricated assemblies therein, and breakout tanks." "Breakout tanks' in
turn, are defined under these same regulations as "atank used to (a) relievesurgesin a hazardous
liquid pipeline system of (b) receive and store hazardous liquid transported by pipeline for
reinjection and continued transportation by pipeline”. Because the intermediate storage tank
owned by the transportation firm described above receives and stores hazardous liquid
transported by pipeline for ranjection and continued transportation by pipeline, it meetsthis
definition of "breakout tank" included withinthe Department of Transportation definition of
"pipeline". Therefore, EPA would interpret that the oil contained in such an intermediate tank
would be exempt from reporting under the Section 327 transportation exemption. (October 1988
Monthly Hotline Report & Q&A June 1, 1989, #86)

SECTION 303: HAZARD ANALYSIS
Question: When calculating vulnerability zone distances, how would the quantity
released (QR) be handled for an extremdy hazardous substance (EHS) in solution?
Answer: If the EHSisin solution, afacility can make arough estimate of the QR using equation
(1) on page G-2 of the "Technical Guidance for Hazards Analysis." If the facility has
information on the physical propertiesof the EHS in solution, thisdata can be input into
equation (1) to get the QR of the EHS.
(60sec/min x MW x K x A x VP x 929cm2/ft2) Equation (1) QR =
————————————————————————————————————— Rx (T1+273)x (760 mm Hgatm) x 454 g/lb Where:
QR = Rateof release to air (Ibs/min);
MW = Molecular weight (gg mole);
K = Gas phase mass trander coefficient (cm/sec);
A = Surface area of spilled material (ft2);
VP = Vapor pressure of material at temperature TL mm HG); R= 82.05 atm cm3/gmole K; and
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T1 = Temperature at which the chemical is stored ( C). If physical properties of the EHS in solution
are not available, the QR can be edimated using the
physical properties of the EHS. Thiswoud reflect the QR of the EHS inits pureform. Since
the EHS isinsolution, the QR would need to be multiplied by themole fraction of the EHSin
solution to accurately reflect the QR of the EHS. If the facility only has the weight fraction of
the EHS solution, the weight fraction can be used instead of the mole fraction to estimate the QR
of the EHS. (October 1988 Monthly Hotline Report & Q&A June 1, 1989, #21)
SECTIONS 302 AND 304: LIABILITY

Question: For Section 302 purposes, if a contractor brings an extremely hazardous
substance (EHS) on-site to afacility over the threshold planning quantity, isthe owner/operator
of the facility or the contractor required to make the notification to the LEPC? For Section 304
purposes, if acontractor bursts atank at afacility and causes arelease of reportalde quantity
(RQ) of an EHS, should the contractor or the owner/operator of the facility notify the
community emergency coordinator?
Answer: For both Sections 302 and 304, a contractor could be considered an operaor of the
facility or of a portion of the facility depending on if he/she has enough authority. The
definition of gperator is not defined by statue or in the regulations. If the contractor is
considered an "operator,” he or she could be heldliable for not making the required notifications
under Sections302 or 304 if no notificationis made by the owner. (November 1988 Monthly
Hotline Report & Q&A June 1, 1989, #54)

TITLE Ill TRADE SECRETS

Question: A chemical company has one operation in aforeign country and an identical
operation in the U.S. For one chemical, they wish to file atrade secrecy claim under Sections
311, 312, and 313. With regard to public disclosure, a | non-government entitiesin the foreign
country are bound by a confidentiality agreement regarding thischemical's identity and usage.
However, there is no confidentiality agreement with the f oreign government because the foreign
government's lawshave a statutory guarantee of corfidentially for all foreign business interests.
Does this lack of atangibleconfidentiality agreement with the foreign government constitute
public disclosure? How isthis reported on the substantiation form? Answer: The fact that thereis no
tangible piece of paper stating "confidentiality agreement,” is
not dispositive. The statutory guaranteeof confidentiality servesasan agreement of
confidentiality. Therefore, Question 3.2 on the Substantiation Form asking about disclosure may
be checked "No." (November 1988 Monthly Hotline Report & Q& A June 1, 1989, #98)

TRADE SECRET

Question: A facility was not aware that all confidential business information (CBI) could
be deleted from a sanitized trade secret aubstantiation. Asaresult, when they filed using the
proposed trade secret substantiation form, they only deleted the chemical identity and did not
delete the CBI from the sanitized substantiation. Since all the proposed Substantiation Form
submissionsmust be updated to reflect changes made in the final form, the fecility can delete all
CBI from the final sanitized substantiation form. Can the facility find out if anyone has
requested their proposed sanitized Substartiation Form? Also, can the facility retrieve their
proposed rule sanitized substantiation to prevent discl osure of the CBI? Answer: At theTitlelll
Reporting Center, all trade secret claimshave been isolated and
protected from disclosure. As soon asthe updated trade secret claimis received, the proposed
Substantiation Form submissions may be returned to the submitter. Theonly way the proposed
rule sanitized substantiation form may be requested is through a Freedom of Information Act
request. Since the Title 111 Reporting Center must contact thefacility when their sanitized
substantiation is requested, there is away to protect their CBI. With the updated claim, the
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facility must include a cover letter expgaining their mistake thereby identifying the propaosed rule
sanitized Substantiation Form as containing CBI. By dang so, the Title 111 Reporting Center
will be aware of the error. Theref ore, when the facility is contacted with notification of a FOIA
request, the facility can delete all CBI from the Substantiation Form before it is sent to the
requestor. Since sanitized substantiations werealso sent to the State, the facility must check
with the individual State on their proceduresregarding updated claims and previously submitted
sanitized substantiations. (November 1988 Monthly Hotline Report & Q&A June 1, 1989, #99)

TITLE Il TRADE SECRETS

Question: A chemical company in Louisianafiled their Section 311/312 reports by
hazardous components. The Louisiana State Right-to-Know laws require companies to report on
all unique substances presert at the facility. For example, if chemical A and chemical B are
blended to make mixture C, than thefacility would have to report on chemical A, chemical B
and mixtureC containing A and B. Thefacility has no problem reporting on the chemicals
present on site because they stock a large number of chemicals and their competitors would
never be able to figure out their mixture compositions from all these possible chemicals.
However, Louisiana requires the company to report on mixture C and the chemicalsinit - i.e,
chemicals A and B. The facility does not want to reveal what chemicals are present in what
mixtures. How does this facility file a trade secret claim? Answer: Federal reguirements for Section
311/312 state that afacility may report on the
mixture as awhole or may report on the hazardous components. It does nat require that a
facility do both. Therefore, since the mixture and components are not requiredto be reported,
there is no reason for the facility to file atrade secret claim with the Federal EPA. However, the
State of Louisianais requiring information above and beyond the Federal requirements.
Therefore, in order for the facility to protect its trade secre mixture formulation, the company
must file trade secret claim in accordancewith the Louisiana State trade secret provisions (53 FR
28795). (November 1988 Monthly Hotline Report & Q&A June 1, 1989, #100)
SECTIONS 302,311 AND 312: TRANSPORTATION EXEMPTION

Question: An oil company owns many wellsonan oil field. Each well ison itsownplot
of land. These plots are not adjacent or contiguous and, therefore, each well isits own facility.
When operating these wells, it is sometimes necessary to inject air or gas into the well to get the
flow of oil started. The machines that inject the gas are called boosters. The booster is a
portable piece of equipment that can be attached via a hose to more than ane well at atime.
Once the wells are flowing, the booster can be moved to another locationon the oil field to boost
other wells. The booster contains some extremely hazardous substances (EHSs) that are rel eased
during normal operations. The amounts of some EHSs exceed their threshold planning quantity.
Since these boosters are mobile and never part of awell (not part of an existing facility), can
they be exempted under the transportation exemption?
Answer: The transportation exemption appliesto EHSs that are traveling in commerce, such as
in atruck, or arein transit, such asinapipeline. Therefore, when the boosters are being moved
and are not attached to any facility, they are in transit and exempt under the transportation
exemption. However, when the booster is stationary and/or attached to the wells itisnotin
transit or traveling in commerce and must be reported. Even though itisa temporary site, the
presence of those EHSs above the threshold planning quantities (TPQs) isof concern tothe local
planning emergency committee (LEPC). Therefore, the EHSsin the booster should be reported
in the same manner as a cherrical that is only on-site for part of the year, which includesthe
time at one location. Similarly, any EHS present in the hose thatis attached to the well from the
booster is considered process equipment and subject to reporting as part of the booster. A
generic report may be prepared (i.e., one Tier I/11 for similar wells). Therefore, one set of
Material Safety Data Sheets (MSDSs) and oneTier I/11 may be prepared for similar boosters
with the same EHSs in similar amounts and submitted to each State emergency response
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commission (SERC), LERC and fire department under whose jurisdictionthe oil field falls.
(December 1988 Monthly Hotline Report)

FACILITY DESIGNATION UNDER SECTION 302

Question: A natural gas distribution facility consists of a series of pipelines and breakout
storage tanks. The substances stored at the facility are exempt from all applicable provisions of
SARA Title l11 (except Section 304) under the transportation exemption at Section 327. Can
such afacility be designated (under theauthority of Section 302(b)(2)) as afacility subject to the
emergency planning requirements of Title111?
Answer: Section 302(b)(2) of Title Il givesthe Governor or the State Emergency Response
Commission (SERC) the authority to designate additional facilities as subject to the emergency
planning provisionsin Sections 301-304. Facilities may be designated under this authority even
if al of the substances present at the facility qualify for the transportation exemption at Section
327 because they are under active shipping papers. In order to make such a designation, the
Governor or SERC must first provide public notice and opportunity for comment on the
proposed designation. The Governor or SERC must also notify thefacility owner/operator of
any facility designation under Section 302(b)(2). Theeffect of sucha designation will be to
subject the facility owner/operator to the natification requirement under Section 302(c), and to
the emergency planning provisions of Sections 302-304. Such adesignation would not render
the chemicals at the facility, which are otherwise exempt from the reporting provisions of Title
[11, reportable.
(January 1989 Monthly Hotline Report)

EMERGENCY PLANNING AND COMMUNITY RIGHT-TO-KNOW: SECTIONS 311 & 312:
DETERMINING THRESHOLDS

Question: A facility owner/operator makes a specialty chemical by first producing one
chemical- the reaction intermediate-and then injecting chlorine into the reactionvessel to stat
the final reaction for the final product. The facility runs these batches 3-4 timesayear. The
reaction intermediate is present over 10,000 pounds on those days that the batches are run for
about ahalf aday. Thefacility isrequired to have an Material Safety Data Sheet (MSDS) for
theintermediate. Since the substanceis not on site for 24 hours, must it be reported on Tier 11?
Answer: Since the facility owner/operator isrequired to prepare and have availableaMSDS for
the reaction intermediate, the substance is subject to Section 312. For the substance to be
reportable, it must be present at the facility above the threshold planning quantity - 10,000 Ibs.
Since no time period is specified for "present at the facility,” it is implied that if the substance is
present at any one time during the year above the threshold it is reportable. Therefore, since the
reaction intermediate is present at the facility over 10,000 |bs. at one time, thesubstanceis
reportable under Section 312 and must be included on Tier I1. Also, the facility owner/operator
may want to indicate in some way what three days the intermediate will be present in order to
simplify planning for the facility. (February 1989 Monthly Hotline Report)
SECTIONS 311/312: EXEMPTIONS AND AGRICULTURE

Question: Does the agricultural use exemption, 311(e)(5), apply to fuels used by
harvesting servicesto transport cropsfrom the farm to the market or the food processor? Does
the agricultural use exemption apply to the fuel used by the farmer to transport crops from the
farm to the market or the food processor?
Answer: The agricultural exemption isintended primarily to cover hazardous chemicals used or
stored at the farm facility. Therefore, the fuel used by a harvesting service would not be covered
by the 311(¢)(5) exemption. However, fuel used by the farmer and which is located at thefarm
itself would beexempt. (February 1989 Monthly Hotline Report)
SECTIONS 311/312: EXEMPTIONS AND AGGRICULTURE

Question: A citrus grove service owner stores pesticides and diesel fuel at hisfacility.
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The owner'sbusiness cond sts of transporting the pedicides to citrus groves and applying them to
trees. Thisapplication isthe only use of the pesticides; the owner does not sell them or use them
in any other way. The service usesthe diesel fuel exclusively to transport the fertilizers and
pesticides to the citrus groves so they may be applied. Would the pesticides or diesel fuel be
covered by the 311(e)(5) agricultural use exemption from reporting under Sections 311 and 312
Title11?

Answer: The only instance covered by the 311(e)(5) agricultural exemption isthe actual
application of the pesticide. The owner/operator does not need to report the use of the pesticide
at the citrus grove location because thecitrus grove is considered a routine agricultural

operation. With regard to the storage of the pestici des and diesel fuel at the service facility,
these must be reported. The agricultural exemption isintended to primarily cover use and
storage of hazardous chemicals at the farm facility.

(February 1989 Monthly Hotline Report)

311/312 EXEMPTIONS: OIL CORPORATIONS

Question: An oil corporation's pipeline facility contains three kinds of tanks. Onetype
is a breakout tank used to receive and store hazardous liquids transported by a pipeline for
reinjection and continued trangportation by the corporation's pipeline. Another type is used to
receive and store hazardous liquid for delivery to pipelines owned by another corporation. The
third type of tank receives and gores hazardous liquids for delivery to tank trucks and other
modes of transportation. Would any tanks be covered by Section 327, the transportation
exemption to Title 111?
Answer: Section 327 of SARA Title Il exempts fromany Title I11 reporting requirement (other
than the Section 304 notification obligation) substances or chemicalsin transportation and o
being stored incident to transportation, includingthe transportation and distribution of natural
gas. Inafina rule promulgated April 22, 1987, (52 FR 13378, 13385) the Agency interpreted
this provision to exempt from Title 11 reporting the transportation of substances in pipelines.
The Agency stated, "Title Il doesnot apply tothe transportation of any substance or chemical,
including transportation by pipelines, except as provided in Section 304." AsTitle 111 does not
itself define "pipeling," the Agency will refer to the definition found in regulations
implementing the Hazardous Materials Transportation Act (HMTA) and promulgated by the
Department of Transportation (DOT). EPA believesthe HMTA to be appropriate as areference
because of Congress' explicit reference to that Act in the legislative history referring to the
Section 327 transportation exemption. In the Conference Report, Congress stated that limiting
the exemption for storage incident to transportation to those chemicals under active shipping
papers was consistent with the HMTA. DOT regulations implementing theHMTA define
"pipeline” as "dl parts of pipdine facility through which a hazardous liquid movesin
transportation, including, but not limitedto, line pipe, valves and other appurtenances connected
to line pipe, pumping units, fabricated assemblies associated with pumping units, metering and
delivery statings and fabricated assenblies therein, and breakout tanks' under 49 CFR 195.2.
"Breakout tanks" in turn, are defined under these same regulations as a"a tank used to (a) relieve
surgesin a hazardous liquid pipeline system or (b) receive and store hazardous liquid transported
by pipeline for reinjection and continued transportation by pipeline.” DOT includes the first two
types of tanks within its definition of "pipdine” but not the third type of tank. The first type of
tank is a breakout tank (49 CFR Section 195.2) and as such is part of the pipeline regulated by
DOT. The second and third types of tanksare examplesof delivery stations. Thedelivery
station which injects the hazardous substance into sameone else's pipeline is part of the
"pipeline” under DOT regulations. The delivery station which delivers the hazardous substance
to other modes of transportation is called aterminal and is not included within the DOT
definition of pipeline. Terminals are thus not covered by the transportation exemption in
Section 327 of SARA Titlelll. Thetransportation exemption would apply to the substancesin
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the first two types of tanks and they would be exempt from al o Title 1l except Section 304.
The substance in the third tank would not be covered by the transportation exemption. Section
327 of Title 11 exermpts substances from the requirementsof the Title [l exempts substances
from the requirements of the Title, except Section 304, if those substances are in transportation
or are stored incident to trangortation. (March 1989 Monthy Hotline Report)

SECTION 311: INFORMATION REQUEST

Question: Under 311, 40 CFR 370.30, alocal emergency planning committee (LEPC)
can request amaterial safety data sheet (MSDS) from afacility for a hazardous chemical which
is present at the facility below 10,000 pounds. Would the facility need to supply an MSDS to
the LEPC if the materia in question was not a hazardous chemical as defined under 40 CFR
370.2? For example, could an LEPC request that facility submit anMSDS for achemical which
is used in aresearch laboratory under the direct supervision of technically qualified individual ?
Answer: The LEPC can only request the MSDS for a substance which defined as a hazardous
chemical under 40 CFR 370.2. Since a substance used in aresearch laboraory under the direct
supervision of atechnically qualified individual is not a hazardous chemical as defined by 40
CFR 370.2, the facility does not need to submit the MSDS for this substance to the LEPC.
(March 1989 Mornthly Hotline Report)

OSHA DEFINITION OF HAZARDOUS SUBSTANCE

Question: The Occupational Safety andHealth Administration (OSHA) recently
promulgated worker protection gandards for hazardous waste operations and emergency
response as required by Section 126 of SARA. Would workers be covered by this rule when
responding to emergency situations involving petroleum products? Answer: The OSHA rulemaking
promulgated in the March 6, 1989 Federal Register (54 FR
9294) amended existing worker protection standards for hazardous waste and emergency
response (29 CFR section 1910.120). Thefinal rule established regulaions governing the hedth
and safety of employeesinvolved in the following activities: (1) clean-up operations at
uncontrolled hazardous waste sites, both voluntary and those mandated by Federal, State, or
other govemmental agencies; (2) corrective actions at RCRA fadlities; (3) hazardous waste
operations at RCRA treatment, storage, and disposal facilities; and (4) emergency response
operations for actual or threatened releases of hazardous substances. OSHA defines hazardous
substance to include "any substance listed by the U.S. Department of Transportation as
hazardous materials under 49 CFR section 172.101 and appendices,” which includes petroleum
products (see 29 CFR Section 1910.129(a)(3)). Thisisin contrast to the definition of hazardous
substance under CERCLA Section 101(14), which specifical ly excludes petroleum products. In
response to comments onthisissue, OHA stated that " Section 126 of SARA is directed to
protecting workers from the hazards of all hazardous waste spills.” (54 FR 9301) OSHA went
on to conclude "...it is crudal to cover responses to petroleum spills as well as other spills
because petroleum products constitute a substantial threat to employees respondingto accidental
releases of these substances. Many petroleum products present health hazards as well as fire and
explosion hazards. In additionthey often contain fractions which present high health hazards.”
(54 FR 9302) Thus OSHA felt that the health and safety hazards created by petroleum spills
warranted inclusion of these substances under thisrule. (April 1989 Monthly Hotline Report)

PUBLIC AVAILABILITY OFTITLE Ill DOCUMENTS

Question: Section 324 of SARA Title 11l addressingthe public availability of
documents, states that the emergency response plan, material safety data sheet or list submission,
Tier I/1l, Form R and Section 304 written follow-up noticeare to be made available to the public
by "the State Emergency Response Commission (SERC), or Local Emergency Planning
Committee (LEPC), as appropriate," (Section 324(a)). Can thisbe interpretedto mean that
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the documents can be made available by the SERC or LERC aslong as all the mentioned
documents are made available by ore or the other?

Answer: What Section 324(a) is addressing by saying the SERC or LEPC can make documents
available as gopropriate is the instance whee aform may be submitted to one and not the other.
For example the LEPC does not receive Section 313 Form R submissions. Therdore, it would
not be appropriate for the LEPC to make Form Rs publicly available. Therefore, EPA has
interpreted Section 324 to mean that both the SERC and LEPC must make publicly availabe all
the above documents that are submitted to them. (May 1989 Monthly Hotline Report)

EMERGENCY PLANNING REQUIREMENTS

Question: A farmer contracts with an applicator to spray pesticideson hisfidds. The
applicator drives atank truck onto the famers' fidd and spraysthe pesticidefrom the trudk onto
the fields. For purposes of Section 302 emergency planning requirements, are the EHSsin the
truck considered present at the facility and reportable if above the threshold planning quantity?
Or are they covered by thetransportation exemption?
Answer: The transportation exemption is intended to exempt substances being transported in
commerceand when stored incident to that transportation. The interpretation of storageis
limited to storage under adtive shipping papers. Onceatransportation vehicle arrives at its
intended destination, it is no longer consideredin transportation. If the substancewhich was
transported tothe site is not stored under ective shipping papers, itis also not considered exempt.
Thus, the EHS in excess of a TPQ, even though still contained in atruck would be considered
present at the facility and, as such be repartable. The owner or operator of the facility (in this
case the farmfields) isrequired to report if there are EHSs present at the facility in amountsin
excess of their threshold planning quantities. However, the required report issimply an
identification of the facility and a facility coordinator who can be contacted for further
information, to the local emergency planning committee (LEPC). Thus, itis anticipated
(although nat required) tha in makinga report to the LEPC, the owner or operatar of the facility
at which the EHS is applied, would indicate that the chemical isin intermittent use & a variety
of sites and briefly explain the periods of time and locations where this application takesplace.
Thiswill provide the LEPC with the necessary information to determine the nature of the risk
posed by thisfacility or facilities, without placing an undue burden on the owner or operator of
the facility. (May 1989 Monthly Hotline Report)

SECTION 311/312 MIXTURE REPORTING

Question: A facility owner/operator brings on-site two components that he blendsinto a
mixture for on-site use. Since the mixture is not distributed to commerce, the facility
owner/operator claims that Occupational Safety and Health Administration (OSHA) does not
require him to develop a new Material Safety Data Sheets (MSDS) for the mixture. Rather he
simply uses the MSDSs for the two components. When the facility owner/operator submitted
hislist under Section 311, hereported on the mixture rather than on the components. If his
Local Emergency Planning Committee (LEPC) requests a copy of the MSDSfar the mixture
reported on hislist, isthe facility owner/operator required to develop a MSDS for the mixture?
Or, can he submit the copies of theMSDSs for the components, since nonew MSDS s required
under OSHA's Hazard Communication Sandard (HCS)?
Answer: In satisfying thereporting obligations of Sections 311 and 312 and 40 CFR Section
370.21 (material safety data sheet (MSDS) reporting) and Section 370.25 (inventory form
reporting), the statute and the regulations dlow an owner or operator the option of reporting on
the hazardous components in themixture or on the mixture as awhole (see Section 311(a)(3)
and 40 CFR Section 370.28). The statuteand regulations require, however, that when an owner
or operator reports on the mixture as awhole, that he or she have available an MSDS for that
mixture. For example, under Section 311(c), the statute requires that when an owner or
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operator of afacility submitsalist of chemicalsto satisfy the reporting reguirement of Section
311, he or she submit the material safety data sheet for the chemicals on the list upon the request
of the local emergency planning committee. In addition, under Section 312(d)(2)(A), aTier Il
inventory form must provide "the chemical name or the common name of the chemical as
provided onthe material safety data sheet." Thus EPA interprets the statutory and regulatory
provisions to allow reporting on mixtures for which owner or operator has available a material
safety datasheet. The Agency recognizes that OSHA does not require the preparation or
availability of MSDS for all mixtures anowner or operator may wish to report & a mixture
under Titlelll. Nevertheless, because of the statutory and regulatory requirements of Title lll,
the Agency is limiting the reporting of mixtures, as awhde, to only those mixtures for which
the owner or operator has available aM SDS, regardless of whether the preparation of such an
MSDSisrequired by OSHA. If no material safety data sheet exists fora given mixture, the
owner or operator should report the hazardous components of the mixture under Section 311 and
40 CFR Section 370.21 so that he ar sheis able to respond to a LEPC request for the MSDS of
the mixture under Section 311(c). (June 1989 Monthly Hotline Report)
PENALTY PROCEDURES

Question: Under SARA Titlelll are there any provisions for penalties levied against
violators of SARA Title Il to be distributed to States and localities? Answer: SARA Title 11 specifies
that violators of the Act areliableto the United States, and
therefore, fines levied under the Act are payable to the U.S. Treasury. At presert, EPA does not
have any provisions for distributing these penalties to States and localities. (August 1989
Monthly Hotline Report)

RELEASE NOTIFICATION: TRANSPORTATION

Question: An owner or operator of afacility from which thereis a transportation related
release may meet the emergency release notification requirement by providing the information
specified in 40 CFR Section 355.40(b)(2) to the 911 emergency operator, or in the absence of a
911 emergency operator, to the reguar telephone gperator. (40 CFR Section 355.40(b)(4)(ii)).
What must afacility owner/operator do if the telephone operator typically has adifferent
procedure for handling emergency calls, e.g. cornecting the caller directly to the policeor fire
department? Must the facility owner/operator provide all of the required informationto the
telephone operator even if the tel ephone operator does not want to accept it?
Answer: The alternative emergency rel ease reporting method for transportation related rel eases
was designed for transportation operators who may not know the telephone numbers of the
relevant State and local entities. (52 FR 13386) If a911 emergency number is available, the
owner/operator reporting the release should useit. If no 911 emergency number can be reached,
the facility owner or operator must contact the telephone operator. The telephone operator may
follow their own procedures for handling energency calls. If their procedures are to take all of
the caller's information, then it would be appropriate for transportation operators to supply them
with the information required in 40 CFR Section 355.40(b)(2). If the 911 emergency operator's
procedure requires connection of the caller to an emergency response agency, then the caller
must report the release infarmation to this agency. (September 1989 Monthly Hotline Report)

SARA TITLE Ill: SECTION 304 EMERGENCY RELEASE REPORTING

Question: A facility owner/operator cdlects a CERCLA hazardous substance at his
facility in anopen dumpder. Every day the owner/operator collects more than the reportable
quantity (RQ) of this CERCLA hazardous substance. The unenclosed dumpster isentirely
enclosed in the facility. Does the owner/operator need to report thisas a release of a CERCLA
hazardous substance under CERCLA Section 103(a) or SARA Title 1l Section 304?
Answer: The May 24, 1989 Federal Register (54 FR 22526) considers the stockpiling of an RQ
of a CERCLA hazardous substance and any activity that involves the placement of a hazardous
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substance into any unenclosed containment structure, wherein the substance is exposedto the
environment, arelease. The placement of CERCLA hazardous substances would be considered
areleaseif it was not wholly contained in the building. If this substance istotally containedin
the building and no exposure to the environment occurs, then release reportingunder CERCLA
Section 103(a) isnot required.  In 40 CFR 355.40(a)(2), emergency release notification under
SARA Title 111 Section 304 does not apply to any release which resultsin exposure to persons
solely within the facility boundaries. If, during the collection of the CERCLA hazardous
substance in the open dumpster there is no potential for exposure to persons outside the facility
boundaries, emergency releasenotification is not needed for Section 304. (October 1989
Monthly Hotline Report)

SECTION 311: MATERIAL SAFETY DATA SHEET REPORTING REQUIREMENTS  Question:
To comply with Section 311 of SARA, afacility owner/operator submitted

6,000 copies of various Material Safety Data Sheets (MSDSs) for the hazardous chemicals that
were present at the facility. The submission was made to fulfill the October 17, 1987, deadline
for reporting on hazardous chemicals at or above 10,000 pounds and extremely hazardous
substances (EHSs) at or above 500 pounds or the threshold planning quantity (TPQ), whichever
isless. Effective September 1,1989, the Occupational Safety and Health Administration
(OSHA) changed many their published permissible exposure limits (PELS) for hazardous
chemicals. This representssignificant new information about the chemicals, and now the fadlity
owner/operator is required to submit a complete set of new MSDSs with the PEL information
included to the State Emergency Response Commission (SERC), Local Emergency Planning
Committee (LEPC) and local fire department (LFD). To avoid acomplete resubmittal of dl
6,000 MSDSs, the facility owner/operator wants to change to the list option for Section 311
compliance. Would this be acceptable?

Answer: ItisEPA policy to dl ow afacility owner/operator to changethe owner's'operator's
original method of submissionunder Section 311 from copies of MSDSsto a list. Although the
current regulations do not address this issue, the EPA plansto publisha technical amendment to
this effect along with the final rule regardingthe permanent thresholds sometime early in 1990.
Regarding the facility inquestion, the owner/operator must submit either new MSDSsor alistto
the SERC, LEPC and LFD atthistime. If alist is submitted, the submitter must indicate why he
or she is making the submission. The owner/operator needs to explain that because of the
changesin the PELs, the original MSDSs on fil e are out-of-date and should be disregarded. If
the LEPC requires updated MSDSs, the LEPC still has the authority under 40 CFR Section
370.21(d) to request the information fromthe facility owner/operator. (October 1989 Monthly Hotline
Report)

SECTION 304: RELEASE REPORTING REQUIREMENTS

Question: A facility has a spill of an extremely hazardous substance (EHS) in a amount
greater that its reportable quantity (RQ). The spill occurs on a concrete floor that isinside a
facility buildng. Beforethe spill can be cleaned up, a portion (Ilessthan RQ) of the EHS enters
the outside atmosphere through the window. Personsin off-site buildings report smelling the
chemical. Doesthe facility owner/operator have areporting requirement under SARA Titlelll,
Section 3047
Answer: No. The reporting requirements codified at 40 CFR 355.40 apply when thereisthe™"...
release of areportable quantity of any extremely hazardous substance or CERCLA hazardous
substance." The definition of release further stipulates that the rdease must occur "...into the
environment... ." [40 CFR 355.20] In this case, reportingis not required even though persons
off-site are being affected by the spill because an RQ of material wasnot released "into the
environment." To determineif reportingis required under SARA Titlelll Section 304 for a spill
of an EHS or CERCLA hazardous substance, first determine if an RQ of material has entered
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"into the environment” (asthe phrase is understood under CERCLA). If an RQ has entered "into
the environment", then there has been ardease. A release must be reported unlessa specific
exemption from reporting applies [such as the exemption for releases affecting”....persons sdely
within the boundaries of thefacility." 40 CFR 355.40 (8)(2)(i))]  (October 1989 Monthly
Hotline Report)

CERCLA REPORTABLE QUANTITIES FOR MIXTURES

Question: A generator has adrum of RCRA hazardouswaste which is classified as FO05.
The only spent solvent in hiswaste istduene. He knows the exact composition of the waste,
and toluene isthe only CERCLA hazardous substance inthe waste. What is the 40 CFR Part
302 reportable quantity (RQ) for his FOO5waste?
Answer: If a CERCLA hazardous substance (HS) escapes fromafacility or vessel into the
environment, the person in charge of the facility or vessel must notify the National Response
Center i f areportable quantity (RQ) or more of the HSisreleased. (40 CFR Section 302.6) If
the substance released is a waste stream for which more than one RQ could apply, the
determination of the RQ is based uponthe person's knowledgeof the composition of the
substance relessed. |f theperson knows the exact composition of thespill, he deteminesif
notification is necessary by referring toRQ'sin 40 CFR Table 302.4 for the individual hazardous
substances in the waste stream. He does not, in this case, use the RQ for the waste stream. (40
CFR Section 302.5(b)(1)(i)) If theperson does not know the exact composition of the spill, the
lowest RQ for the mixture appliesto the total quantity of the spill. (40 CFR Section
302.5(b)(1)(ii)). For example, if 250 pounds of a RCRA F005 waste stream containing an
unknown concentration of tduene and methyl ethyl ketone is spilled, the possible RQ amounts
are 100, 1000, 5,000, respectively. In this case, the lowest RQ 100 pounds, gplies, so the spill
must be reported. (50 FR 13463, April 4,1985; 54 FR 33431,33469; August 14, 1989). For a
waste stream of known composition, the person in char ge calculates the amount of an HS
released by multiplying the concentration of the HS by the quantity of the waste stream rel eased.
(54 FR 33431, August 14, 1989) If, for example, a10,000 pound spill of FOO05 contains 10%
toluene and 5% methyl ethyl ketone and no other HS, the spil | must be reported because an RQ
of toluene, 1000 pounds, was released. In the case in the question, the generator with an FO05
waste containing a known concertration of toluene and no other HS, the applicable RQ isalso
1000 pounds, that applicable to toluene andis applied only to the amount of toluene released.
(40 CFR Section 302.4; 54 FR 33431, August 14, 1989). (November 1989 Monthly Hatline
Report)

SARA TITLE Ill: EMERGENCY PLANNING NOTIFICATION

Question: A public warehouse is used by several unrelated companiesto store extremely
hazardous substances (EHSs). For purpases of emergency planning notification, who is
responsible, under SARA Title Il Section 302, for notifyingthe State Emergency Response
Commission if athreshold planning quantity (TPQ) of an EHSis present at the warehouse?
Answer: The emergency planning regulations (40 CFR 355.30(b)) state that "The owner or
operator of afecility subject to this section shall providenotification to the Commission that it is
afacility subject to the emergency planning requirements of this Part." Thus, the owner or
operator of thewarehouse should makenatification if an EHS is present in an amount equal to
or excess of itsTPQ. In the event of nhoncompliance both the owner and operatar may be hdd
liable. (Note: The ownership/operatorship of the chemicalsis not anissue here, but rather the
ownership/operatorship of the facility at which the chemicals are present.) The companies who
rent space in the warehouse may be considered operatorsif they participate in theoperation of
the facility to any extent. For example, a company that rents spacein the warehouse and
physically enters the facility, stores the material inthe storage space, and then leaves thefacility
would be considered an operator. The companies may also be considered operators (whether
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they physically enter the warehouse facility or not) if they control the rented space to the extent
that they can exclude others from thespace. It is also the responsibility of the owner or operator
of the facility to provide the name of afacility emergency coordinator to the local emergency
planning committee. (40 CFR 355.30(b)). In theevent of noncompliance with thisregulation,
al of the owners and operators of the facility are liable. (November 1989 Monthly Hotline
Report)

SECTION 312 VIOLATIONS

Question: Under Section 312 of the Emergency Planning Community Right-to-Know
Act (EPCRA), afacility owner/operator which omits two reportable OSHA hazardous
substances from the Tier I/11 report has committed a violation. Woul d the omission of the two
reportable hazardous substances from the Tier 1/11 report be considered two separate violations,
or would the omission be considered one violation since one incomplete Tier I/11 report was
filed?
Answer: Section 312 of EPCRA and regu ations thereunder require that the owner/operator of a
facility which has hazardous chemicals, as defined by OSHA in 29 CFR 1910.1200, present at
the facility above the reporting threshdds, shall prepare an inventory form (Tier I/11 report) and
submit it to the State Emergency Response Commission (SERC), Local Emergency Planning
Committee (LEPC), and local fire department (40 CFR 370.20). The omission of two OSHA
hazardous chemicals from theTier I/I1 report woud result in separate violations, not one
violation for submitting an incomplete Tier I/l report. Furthermore, since the Tier I/l report is
required to be sent to three entities, atotal six violations coul d occur for failure to submit two
chemicalstothe three entities. (December 1989 Monthy Hotline Report)
SECTION 303(d)(3) REQUESTS

Question: Under Section 312 of the Emergency Planning Community Right-to-Know
Act (EPCRA), if aLoca Emergency Planning Committee (LEPC) requestsa Tierl/Il from a
facility owner/operator for a substance which isexempt (either under EPCRA, Section 311(e), or
the OSHA Hazardous Communication Standard, 29 CFR 1910.1200(b)), are they required to
comply with the request? If the LEPC requests Tier Il information for the substance usingtheir
authority under Section 303(d)(3) would thefacility owner/operator be required to submit the
requested information?

Answer: Under Section 312 of EPCRA, since the substance is exempt, the facility would not
need to include information on the substance in their Tier I/11 report. Therefore, if the LEPC
requests Tier |1 information from the facility under Section 312(€) on the exempted substance,
the facility isnot required to comply with the request. However, if the facilityis subject to
emergency planning under Section 302 of EPCRA, then the LEPC would havethe authority
(Section 303(d)(3)) to request any information necessary for developing and implementing the
emergency plan. Such information may include Tier Il information if the informationis
necessary for Section 303 planning purposes.  (January 1990 Monthly Hotline Report)

RELEASE OF ANRQ "INTO THE ENVIRONMENT"

Question: The April 4, 1985 Federal Register (50 FR 13456) discusses rdeases "into the
environment" in relation to requirements for notifying the National Response Center of arelease
of a hazardous substance ina quantity greater than or equal to its reportable quantity (RQ).
According tothis preamble, "Examples of such releases are spills from tanks or valves onto
concrete pads or into lined ditches open to the outside air, releases from pipesinto openlagoons
or ponds, or any other dischargesthat are not wholly contained within buildings or structures.
Such areleasg, if it occursin areportabl e quantity (e.g. evaporation of an RQ intotheair from a
dike or concrete pad), must be reported under CERCLA." (50 FR13462) The parenthetical
example might lead one to believe that the amount that evgporated would have to be greater than
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or equal to anRQ to be repartable. Isthis correct?

Answer: No. Inthe May 24, 1989 Federal Register (54 FR 22524) EPA addresses this subject
when it states, "The Agency considersthe stockpiling of an RQ of a hazardous substance to be a
rel ease because any activity that involves the placement of a hazardous substance into any
unenclosed containment structure wherein the hazardous substance is exposed to the
environment is considered arelease”. (54 FR 22524) EPA further clarifies itspostion: "Thus,
the placement of an RQ of a hazardous substance in an unenclosed structure would constitute a
"release” regardless of whether an RQ of the substance actually volatilizes into theair or
migrates into surroundingwater or soil." (February 1990 Monthly Hotline Report)

SARA SECTIONS 302,304, AND 311/312 REPORTING RANGES

Question: A facility has a mixture which contains extremely hazardous substances. The
Material Safety Data Sheet (MSDS) for the mixture only indicates arange of concentration for
its components. For the purposes, of reporting under SARA Sections 302, 304, and 311/312 of
SARA Titlel11, should the facility owner/operator report be based on the lower, upper, or
mid-point concentration of each component?
Answer: Ifthe MSDS for the mixture indicates only a range of concentration for its
components, then for purposes of reporting under SARA Sections 302, 304, and 311/312 of
SARA Title 111, the facility owner/operator should use the upper bound concentration when
determining the weight of each component in the mixture. Such reporting is consistent with the
purpose of Title 111, which isto maximize local communities opportunities to know about local
chemicals and to plan for emergencies. (February 1990 Monthly Hotline Report)

SARA SECTIONS302 AND 311/312 REPORTING REQUIREMENTS

Question: The Department of the Army leases property froma private citizen and begins
to operate alaboratory on the property. The Army totally controls the laboratory. The owner of
the land only has areal estate interest in the land and does not control the activities at the
laboratory. The owner of the land has no employees at the property. Under SARA sections 302
and 311/312, who is responsi ble for reporting?
Answer: The Emergency Planning and Community Right-to-Know Act (Title Il of SARA)
does not require reporting by Federal facilities because Federal facilities are not covered inthe
definition of person under the ACT. The Army would have not reporting responsibility under
SARA section 302 or sections 311/312. [The Department of the Army hasissued a statement
urging its facilities to report, but if its facilities donot report they cannot be held liable under
SARA Titlelll.] However, SARA section 302 provides that the owner or operator of afacility
which is subject to the emergency planning requirements must comply with the regulations
under that section. Therefore, the owner isresponsible for reporting under SARA Section 302.
Under SARA section 311/312 the owner or operator of afacility whichis requiredto prepare or
have available MSDS's must comply with the requirements of 40 CFR 370, Subpart B. The
owner of the facility whose only connection to the facility isareal estate interest and has no
employees at the facility would not be required to have MSDS's. Therefore, neither the owner
nor the operator (i.e. the Army) would be liable for reporting. (February 1990 Monthly Hotline
Report)

SECTION 311/312 EXEMPTIONS

Question: A facility owner/operator uses chlorine to bleach flour at higher facility.
Would this facility owner/operator be exempt from reporting the chlorine usedto bleach flour
under SARA Title 111 Section 311/312?
Answer: SARA Titlelll Section 311 (e)(i) exempts any food, food additive, drug, or cosmetic
regulated by the Food and Drug Administration (FDA). EPA considers a substance to be
regulated by the FDA aslong as the substance is used in a manner which is consistent with the
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FDA regulations. FDA regulations (27 CFR 137.200) regulate thebleaching of flour with
chlorine. Chlorine, therefore is exempt from reporting under SARA Title Il Sections 311/312
when its use & afacility isconsistent with this FDA regulation (i.e., the bleaching of flour).
(March 1990 Monthly Hotline Report)

SARA TITLE Il SECTION 304: FACILITY DEFINITION

Question: The definition of "facility” under SARA Title 111 Section 329 states that " (f)or
purposes of Section 304, term [i.e., facility] includes motor vehicles, rolling stock, and aircraft."
The term "rolling stock" is not defined further. For purposes of SARA Title Il Section 304,
what items are covered by the term "rolling stock"?
Answer: Thetem "rolling stock" is a generic term that is used in the railroad industry to denate
anything on rail wheels. The termincludes locomotives, freight cas, flat cars, and other
vehicles that use steel wheels on railroad tracks. Theterm isnot specifically definedin either
Department of Transportation regulations or interpretations. For purposes of SARA Title 111
Section 304 reporting, EPA interprets "rolling stock™ to be the same items that fall within the
scope of the generic term as commonly understood by the ralroad industry. (March 1990
Monthly Hotline Report)

SARA SECTIONS 311/312 AND 304: EXEMPTION FROM THE DEFINITION OF "HAZARDOUS
CHEMICAL"

Question: A hospital stores oxygen in alarge outside bulk storage tank and deliversthe
material, asneeded, throughout the haspital using apiping sygem (the oxygen isused only in
the treatment of patients). The bulk storage tank is routinely maintained by hospital
mai ntenance people but the oxygen itself is administered to patients by nurses, doctors, nurses
aides, and other persons trained in the medical field. Furthermore, the hospital isrequired by
OSHA to have available an M SDS for the oxygen. Isthe oxygen a "hazardous chemical"
pursuant to SARA Sections 304 and 311/3127?

Answer: No. Section 311(e)(4) of SARA TitleIll and40 CFR 370.2 and 355.20 of the

regul ations exclude fromthe definition of "hazardouschemical” any substanceto the extent itis
used in aresearch laboratory or a hospital or other medical facility under the direct supervision
of atechnically qualified individual. EPA believes that this exemption is intended to include
substances which are used or will be used at these facilities under the direct supervision of
technically qualified individuals for medical or research purposes [see 52 FR 38347 and
following, October 15, 1987]. The exemption would include the storage of the substances at
these facilitiesprior to the use of the substance. [Note: the term "technically qualified” is
interpreted (for purposes of SARA Title Il Sections 304 and 311/312) to refer to individuals
who are adequately trained in the research or medical fields, as appropriate (for exanple,
doctors, nurses, research prafessionals).] In the above example the oxygen at the hospital is
not considered a hazardous chemical because it is used for medical purposes andits
administration is carried out by medical professionals (i.e., doctors, nurses, etc.). The amount
stored at the hospital is also exempt from being a hazardous chemical since it will be used for
medical purposes (even though the actual storage is supervised by non-medical persons). [Note:
if medical or research facility stores a material, some of which will be usedfor medical or
research purposes and some of whichwill not be used for medical or research purposes, only the
amount stored for medical or research purposes is exempt from the definition of a hazardous
chemical.] Therefore, this exemptionwould not apply to building cleaning supplies used at
research or medical facilities even though they may be used under the supervision of qualified
individuals, because they are used medical purposes. It isimportant to note that the exemption
applies to the substances rather than the facility. Under Section 302 of the law, there ae no
exceptions. Under Sections 311 and 312, only those substance which are used for medical or

Page 20 of 46



research purposesin medical or research facilities areexempt. Medical or research facilities
may have other hazardous chemicals which are subject to reporting. These medical and research
facilities may also be subject to reporting under Section 304 if there are any of these other
hazardous chemicals present at the facilitiesin any amount. (April 1990 Monthly Hotline
Report)

CLARIFICATION OF NOTIFICATION CERCLA REQUIREMENTS FORFACILITIES  Question:
Preamble language in the April 4, 1985, Federal Register defines"concurrent

releases" to be releases occurring in the same 24-hour period. Should numerous concurrent
releases of the same hazardous substance occur at a contiguous plant or installation under
common ownership, these release need not be reported individually. Rather, they should be
reported in asingle notification. The meaning of the term facility is defined in CERCLA
Section 101(9) as"(A) any building, structure, installation, equipment, pipe o pipeline
(including any pipe into a sewer or publicly owned treatment works), well, pit, pond, lagoon,
impoundment, ditch, landfill, storage container, motor vehicle, rolling stock, or aircraft, or (B)
any site or area where a hazardous substance has been deposited, stored, disposed of, or placed,
or otherwise come to be located; but does not include any consumer product in consumer use or
any vessel." The April 4, 1985, Federal Register, statesthat "... all concurrent releases of the
same substance from a particular facility into the environment must be aggregated to determine
if an RQ (reportable quantity) has been exceeded. Releases from separate facilities need not be
aggregated.” If two separate buildings, 200 yards apart located on contiguous ground under
common ownership, release the same hazardous substance in the same 24 hour period and each
release is two pounds below the RQ, should these releases be aggregated (i.e., has an RQ been
reached)?

Answer: The Agency intended to simplify the notification requirementsunder Section 103 of
CERCLA by alowing theregulated community theopportunity to report all concurrent releases
of the same hazardous substance, from one contiguous pl ant or ingtallation within the same
24-hour period, in asinge phone call. In other words, the personin chargedoes not have to call
the National Response Center twice if two relesses of an RQ of the same substance occur in the
same 24-hour period. One single phone call (reporting 2 releases) will meet the notification
requirements. On the other hand, if less than an RQ of the same hazardous substance is released
from two separate buildings in the same 24-hour period, notificationwill not be required,
because less than an RQ was released from each facility. The amount of the substance released
from each facility within common grounds will not have to beadded for purposes of calculating
an RQ. (May 1990 Monthly Hotline Report)

SECTION 304: RELEASE REPORTING REQUIREMENTS AND LIABILITY

Question: A waste treatment facility has a release of chlorine above the reportable
quantity. The facility owner or operator did not make initial notification of the rdease as
required under SARA Section 304. Inaddition, thefacility owner or operator dso refused to
submit awritten follow-up regarding the release of chlorine. Under SARA Section
326(a)(1)(A)(i), any person may commence acivil action inthe U.S. District Court against
owners/operators of facilities for failure to submit the SARA Section 304 follow-up report under
Section 304(c). If acitizen wants to bring the case to court, will she/he be responsible for the
attorney and court fees? Will she/he receiveany of the money fromfines collected?
Answer: SARA Section 326 (f) states tha: "(t)he court, in issuing any final orderin any action
brought pursuant to this section, may award costs of litigation (including reasonable attorney and
expert withessfees) to the prevailing or the substantidly prevailing party whenever the court
determines such an award is appropriate.” In addition, SARA Section 326(c) statesthat: "(t)he
district court shall have jurisdiction in actions brought under subsection (a) against an owner or
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operator of afecility to enforce the requirement concerned and to impose any civil penalty
provided for violation of that requirement.” Therefore, the court has the authority toimpose
penalties for violations of arequirement and to award costs of litigation, as appropriate, to the
citizen who brought the suit. However, any civil penalties assessed by the court for an action
brought unde EPCRA Section 326 mug go to the U.S. Treasury. Actions brought under State
statutes may have different arrangements for penalty distribution. Thus, a citizen suit under
EPCRA Section 326 does nat allow for peralties to go to the complanant.  (June 1990 Monthly
Hotline Report)

SARA SECTIONS 311/312 AGRICULTURAL USE EXEMPTION

Question: Ammoniaisheld for sale by aretailer in alargestorage tank. The retailer
sells the ammonia as both an agricultural fertilizer and as a coolant for air conditioning systems.
Section 311(e)(5) of SARA exemptsfrom the definition of a hazardous chemical "(a)ny
substance to the extent it is used in routineagricultural operationsor is afertilizer held for sale
by aretailer to the ultimate customer”. For purposes of SARA sections 311/312 reporting, how
would this combined usage of the ammoniatank be affected by the agricultural use exemption
under SARA =ction 311(e)(5?
Answer: The ammoniain the tark that is held for use as coolant is not exempt from reporting
under SARA sction 311(e)(5) sinceit will not be "....used in routine agricultural operations”.
Neither isammonia held for useas coolant "... afertilizer held for sale by aretailer to the
ultimate customer”. Therefore, the amount of ammonia held for sle as coolantis reportable
under SARA sections 311/312. The amount of anmonia held for sale as a fertilizer to the
ultimate customer, however, would be exempt from reporting. [Note that, since the retailer has a"mixed
use" tank, she/he may findit easier to count all the
material in the tank (bothfertilizer and coolant) when determiningwhether or nat to report.
Thisisan appropriate option but it is not, however, required.] (June 1990 Monthly Hotline
Report)

SARA SECTION 311/312 HOUSEHOLD PRODUCT EXEMPTION

Question: A facility sell automobile batteries wholesale. Arethese batteries at the
wholesaler's facility exempt from reporting under SARA Sections 311/312 due to the housshold
product exemption under SARA section 311(e)(3)?
Answer: SARA section 311(e)(3) exermpts from the definition of hazardous chemical "(a)ny
substance to the extent is used for personal, family, or household purposes, or is present in the
same form and concentration as aproduct packaged for distribution and use by the general
public." Thisexclusion appliesto household or consumer products either in use by the general
public or in commercial or industrial use when the product has the same form and concentration
as that intended for use by the genegal public. Theterm "form” refersto thepackaging, rather
than the physical state of the substance. Therefore, car batteries held for sale by awholesaler are
exempt from reporting since the hazardous chemicals contained are inthe same form and
concentration as batteries sold for use by the general public. (June 1990 Monthly Hotline
Report)

SARA SECTIONS 311/312 AGRICULTURAL USE EXEMPTION

Question: Ammonia and phosphoric acid are held for sale by aretailer inlarge storage
tanks. The retailer sells both ammonia and phosphoric acid to farmersto be used asfertilizers.
The retailer aso blends ammonia with phogphoric acid to produce a new compoundwhich, in
turn, is also sold to farmers as fertilizer. Are the amounts of ammoniaand phosphoric acid that
are held for blending at theretailer's facility exempt from the definition of "hazardous chemical”
under SARA Sections 311/312?
Answer: SARA Section 311(e)(5) exempts from the definition of hazardous chemical "any
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substance to the extent it is used in routineagricultural operations or is afertilizer held for sale
by aretailer to the ultimae customer”. In the above example the ammonia and phophoric acid
are intended for blending are not exempt form the definition of "hazardous chemical" since they
arenot ... afertilizer held for sale by aretailer to the ultimate customer.” They are, in essence,
chemicals held for the purpose of producing afertilizer. In other words, the ammonia and
phosphoric acid held for blending are the starting materials used to make a fertilizer; they are
not, in thisinstance, fertilizers themselves. The retaile should report the amounts of ammonia
and phosphoric acid that are held for blendingto produce the new fertilizer. The amounts of
ammonia and phosphoric acid that are sold di rectly to the ultimate customer (without blending)
are fertilizers exempt form the definition of "hazardous chemical" and would, thus, be exempt
form reporting under SARA Sections 311/312. (June 1990 Monthly Hotline Report)

SARA SECTIONS 311/312 MEDICAL FACILITY EXEMPTION

Question: Are chemicals used at nursing home facilities exempt from reporting under
SARA Sections 311/312 dueto the medical facility exemption under SARA Sedion 311(e)(4)?
Answer: While anursing home istreated like any other medical fecility for SARA Section
311/312 purposes, Section 311(e)(4) does not exempt amedical facility from all Section 311/312
reporting. SARA Section 311(e)(4) exempts form the definition of hazardous chemical "(a)ny
substance to the extent it is used in aresearch laboratory or a hospital or other medical facility
under the diredt supervisionof atechnically qualified individual." This exclusion gppliesto
substances being used in the medical field at a nursing home (which has, as part of its normal
operation, medical care responsibilities for its clients) tothe extent that the substances are being
used under thedirect supervision of technically qualified individual."  The term "technically
qualified" isinterpreted to refer to individuals who are adequately trained in the research or
medical fields, as appropriate (for example, doctors, nurses, research professionals. etc). Thus,
this provision exempts ony those chemicals used medically by technically qualified personnel,
and not the entire facility. Nursing homes may have ather hazardous chemicals which arenot
used for medical purposes and are subject to reporting. For example, certain cleaning supplies
may be reportable under SARA Sections 311/312 if thresholds levels are met.  (October 1990
Monthly Hotline Report)

SARA TITLE Il SECTIONS 311 AND 312APPLICABILITY

Question: A construction company is contracted by a manufacturing company to
perform work at the manufacturer's site. The construction company brings hazardouschemicals
onto the site to perform its construction adivities. During normd conditions of use aswell asin
foreseeable emergencies, only enployees of the construction company will be exposed to any of
the hazardous chemicals brougtt to the site by the construction company. Is the manufacturing
company responsible for reporting, under SARA Title 11 Sections 311 and 312, on hazardous
chemicals brought onto its site by the construction company. Ansver: No. It isthe responsibility of an
owner or operator who is required by the
Occupational Safety and Health Commission (OSHA) to prepare or have available a Material
Safety Data Sheet (MSDS) for a hazardous chemical to report on those chemicals under SARA
Title 111 Section 311 and 312. Inthe above scenario, the employer of the constructionworkersis
the person who is required by OSHA to prepare or have available aMSDS for the hazardous
chemicals that are brought onto the manufacturer's site to perform the contracted work. The
employer of the construction workers operates a facility during the construction phase and
should, therefore, report on these hazardouschemicalsif applicable thresholds are met. For
purposes of SARA Title 11l Sections 311/312, the manufacturing company is not requiredto
factor into threshold calculations or report on any amounts of hazardous chemicals brought on

Page 23 of 46



site by the construction company because the manufacturer is not required to prepare or have
available an M SDS for thesechemicals under OSHA regulations. (November 1990 Monthly
Hotline Report)

SARA SECTIONS 304 AND 311/312: EXEMPTION FROM THE DEFINITION OF A "HAZARDOUS
CHEMICAL"

Question: A medical facility usesliquid nuclear magnetic resonance spectrometer. The
spectrometer is used for medical diagnostic purposes. In addition, the facility is required by
OSHA to have an MSDS available for theliquid nitrogen. Istheliquid nitrogen at the facility
considered a hazardous chemical for purposes of SARA Sections 304 and 311/312.

Answer: No. Section 311(e)(4) of SARA Titlelll and40 CFR 370.2 and 355.20 of the
regulations exclude fromthe definition of "hazardouschemical" any substanceto the extent itis
used in aresearch laboratory or a hospital or other medical facility under the direct supervision
of the technically qualified individual. For purposes of SARA Section 304 and 311/312, EPA
considers thisexemption to apply to chamicals that are used in machines or instruments that are
directly used for medical or research purposes (e.g., medical diagnostic equipment, incubators,
and oxygen at a hospital or in anambulance). This exemption does not apply to chemicals used
in machines or instruments that serve an ancillary function to the medical or research machines
or instruments (e.g., fuel to runahospital operating room emergency power generator). The
exemption would also not apply to chemicals used in machines or instruments that do not have a
direct medical or research purpose (e.g. fuel to run an ambulance or other facility vehicles or an
autoclave used to sterilize instruments). Therefore, this exemption would not goply to building
cleaning supplies used in research or medical facilities even though they may be used under the
supervision of qualified individuals. It isimportant to note that the exemption applies to the
substances rather than the facility. Under Section 302 of the law, there are no exceptions.

Under Sections 311 and 312 only those substances which are used for medical or research
facilities are exempt. Medical or research facilities may have other hazardous chemicals which
are subject to reporting. These medical and research facilities may also be subject to reporting
under Section 304 if there areany of these other hazardous chemicads present at the facilitiesin
any amount. (November 1990 Monthy Hotline Report)

SARA SECTION 304 REPORTABLE QUANTITIES

Question: An asbestos removal contractor performs a capture technique at a facility
within a 24-hour period. Assumingthat 1,000 pounds of friableasbestos are located at the Ste
and the contractor removes 999 pounds, would the one pound of ashestosthat escaped capture be
considered ardease under CERCLA Section 103 or SARA Section 304? (Note: the reportable
quantity for friable asbestos is one pound.)
Answer: Asdefined in CERCLA Section 101(22), a hazardous substance must be released "into
the environment” in a reportable quantity before notification of the release is required under
CERCLA. Theterm environrment includes ... ambient air ... [which] for purposes of CERCLA
shall refer to the air that is not completely enclosed in abuilding or structure andthat is over or
around the grounds of the facility. A release into the air from abuilding or structure that does
not reach the ambient air (either directly or viaa ventilation system) is not a reportable event
under CERCLA." (footnote omitted) (50 FR 13462) Therefore, the one pound of asbestos that
escaped capture would be reportable under Section 103 of CERCLA only if it were released into
the environment (i.e., ambient air). Further, under SARA Section 304(a), the release would be
not be reportable even if it requires notification under CERCLA if it resultsin exposure to
persons solely within the siteor sites on which afacility islocated. (December 1990 Monthly
Hotline Report)

SARA SECTIONS 311/312 MIXTURES
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Question: A facility has hydrofluoric acid which is a mixture of hydrogen fluoride and
water. The MSDS specifies that the mixtureis 50% hydrogen fluoride and 50% water. For
purposes of reporting under SARA Sections 311/312, should the facility report on the
hydrofluoric acid mixture or the 50% hydrogen fluoride?

Answer: Since the MSDS for hydrofluoric acid specifiesthat it isamixture of 50% hydrogen
fluoride and 50% water, the fecility would only have to report the 50% hydrogenfluorideif it
exceeded the 100 pound threshold planning quantity. See 40 CFR 370.28 (55 FR 30632, 30646
(July 26, 1990)). Hydrogen fluorideis the relevant Extremely Hazardous Substance, and its
Sections 311/312 reporting threshold is 100 pounds. Thisisthe case even though the CAS# for
both hydrogen fluoride and hydrofluoric acid are the same. If more than 100 pounds of
hydrogen fluoride is present at the facility, the facility may report hydrogen fluoride by itsel f
(i.e., 100 pounds of hydrogenfluoride) or by the total weight of the mixture (i.e., 200 pounds of
hydrofluoricacid). (Decenber 1990 MonthHy Hotline Report)

TITLEIIl: GENERAL

Question: What is the relationship between EPA's voluntary, non-regulatory Chemical
Emergency Preparedness Program (CEPP) and Title 11l of the Superfund Amendments and
Reauthorization Act of 1986 (SARA)?

Answer: In June 1985, the Administrator of EPA announced a comprehensive strategy for
dealing with air toxics in the environment. As part of that strategy, EPA issued the CEPP
interim guidance in December 1985. CEPP was developedto increase State and local
community awareness of hazardous substances and to develop State and local emergency
response plansand capabilities for dealingwith chemical emergencies. A list of 366 extremely
hazardous substances was included in the CEPP interim guidance as afocus for preparedness
activities. On October 17, 1986, the Superf und Amendments and Reauthorization Act (SARA)
was signed into law. A mgjor SARA provisionisTitlelll: "Emergency Planning and
Community Rightto-Know Act of 1986." Title Il establishes requiremerts for Federal, State,
and local governments aswell asindustry regarding emergency planningand "Community
Right-to-Know" reporting on hazardous chemicals. The emergency planning provisionsof Title
I11 require each Sate to establish a State emergency response commission (SERC), emergency
planning districts, and alocal emergency planning committee (LEPC) for each district. The
state commission and local committees are responsible for preparing and implementing
emergency plans as well as receiving and disseminating copiesof material safety data sheets
(MSDS), chemical inventory/releaseforms toxic chemical release forms, follow-up written
notices (Section 304), and emergency response plans. EPA views Title Il as thelegidative
embodiment of CEPP with several key additions. Title Il builds upon EPA's CEPP and
numerous State and local programs aimed at helping communities to meet their responsibilities
regarding potential chemical emergencies by addng new, federally mandated concepts a
planning structure for the public sector (State commissions, planning districts, local committees)
and reporting requirements for the private sector to help keep the community informed of
potential chemical hazards. Titlelll also has provisionsfor training grants, a study of
emergency systems, an emissions inventory, enforcement, civil suits, and tradesecrets. The
general planning portions of the CEPP interim guidance (Chapters 1,24,5) have been
incorporated into the Hazardous Materials Emergency Planning Guide developed by the
National Response Team (NRT). Thisguide, published in March 1987, met the Titlelll
requirement for the NRT to publish gudance on the preparation of emergency plans by March
17,1987. The specific technical aspects of the CEPP interim guidance (site specific information
and criteriaincluded in Chapters 3 and 6) wereissued in December 1987 in the Technicd
Guidance for Hazards Analysis asa supplements to the NRT guide. (Q&A June 1, 1989, #1)

EMERGENCY PLANNING: (SECTIONS 301-303, 305)
Question: How are States expected to form their State emergency response commission
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(SERC) as required under Title 111?

Answer: States are required to establish a State emergency response commission (SERC) under
Title 1. The SERCmay consist of existing emergency response organizaions or may be an
entirely new mechanism to address this requirement. A SERCisresponsible for designating
emergency planni ng districts within the State and appoi nting, supervising, and coordinating a
local emergency planning committee for each district. Where appropriate, existing political
subdivisions or multi-jurisdictional planning organizations may be designated as the districts and
committees EPA believesit isimportant that these SERCsinclude representation from more
than one Stateagency. Many State conmissions agree and haveincluded agencies dealingwith
environmental protection, emergency management, public health, occupational safety and health,
labor, transportation, the attorney general’s office, and commerce department, as well as other
appropriate public and private sector interests. Each of these agencies have expertise to bringto
an emergency response cormmission. In addition, EPA's regional offices are available to assist
States in establishing and implementing required planning structures. Expertise in chemicals,
process safety, and the hazards posed by chemicals make State environmental  protection
agencies vital to the SERCs. Sate emergency management agencies knowledge of emergency
planning and preparedness is also needed inorder to make a State commission an effective tool
for emergency planning at the local level. Public health agencies can provide the knowledge of
potential consequences to human health induding worker safety, while the transportation agency
should be involved due to the prevalence of transportation incidents involving hazardous
materials. Working together, these agencies can help the State better meet its responsibilities
under Titlelll. Of course, a governor may wish to choose one of these agendesto serve asthe
lead agency for the Commission. Some States have established such an organization; other
States have enlisted the assistance of industry and transportation officials in such
multi-agency/organization forums. The more expertise in a State commission, the better that
commission will be able to meet the Title I11 requirements and assist communitiesin meeting
their respons biliti esto their citizens. A December 1986 letter from the National Governor's
Association to all governors summarizesthe Title |11 requirements and requests the designation
of a contact person in each governar's office to receive further information on what other States
and EPA are doing to impement Titlelll. The letter also mentions the existence of a Stae
Chemical Preparedness Program contact and a State representative to the Regional Response
Team. The need to coordinatewith these indvidualsin the development of the State
commission was strongy emphasized. (Q& A June 1, 1989, #2)

EMERGENCY PLANNING: (SECTIONS 301-303, 305)

Question: Must the States notify EPA when they have establishedthe State emergency
response commissions andlocal emergency planning committees? Will EPA publish this
information in the Federal Register or disseminate it in some way so that all affected parties may
have accessto it?

Answer: Although states are not requiredto notify EPA of the establishment of State emergency
response commissions andlocal emergency planning committees, the Agency strondy
encourages Sates to do so. In addition, EPA encourages Statesto notify the public, especially
potentially affected facilities. Interested partiesmay contact their Governor's office for
information on their State commission, or call the Emergency Planning and Community
Right-to-Know Information Hotline at 1-800-535-0202 (in the D.C. area: 703-412-9810). EPA
Regional Administratorshave writtento the governors of each State and Territory to inform
them of the Title 111 requirements, to offer information and technical assistancein the
development of State and local plaming structures, and to request that they notify EPA of the
establishment of the State emergency response commission. (Q&A June 1, 1989, #3)

EMERGENCY PLANNING: (SECTIONS 301-303, 305)
Question: Title Il requires each local emergency planning committee to prepare an
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emergency plan by October 17, 1988 and update them annually. What federal resources will be
available to State and local governments to prepare and update these plans? Answer: Recognizing that
emergency planning is primarily a State and local responsibility,

Congress did not explicitly authorize Federal funds for implementationof Title 111 requirements.
However, Section 305(a) of Title Il does authorize $5million ayear for the Federal Emergency
Management Agency (FEMA) to make grants to support State/local- and university-sponsored
programs for training-related activities associated with hazardous chemicals. These fundswere
available in FY 87-88. In the absence of explicit grant making authority for emergency planning
activities, the Federal government will continue to provide technical assistanceand guidance as
well as training to support state and local emergency planning. EPA, along with other members
of the National Response Team, has developed the Hazardous Materials Emergency Planning
Guide, whichwas publishedin March 1987. This was supplemented in December of 1987 with
the Technical Guidance for Hazard Analysis of extremely hazardous subgance. In addition
chemical profiles on each extremely hazardous substance are available to each State emergency
response commission. EPA, FEMA, the States, the Chemical Manufacturers Association
(CMA), other industry and trade associations, and public interest groups developed abooklet, It's
Not Over in October, in September 1988. This booklet offers suggestionsto local emergency
planning committees to help them implement Title [1l. EPA will also continue to provide
technical assistance and training to States and local communities through itsregional offices and
the Environmental Response Team (ERT) in Edison, New Jersey. ERT,in addition toits
ongoing traning courses is developing two additional training modules focusing on extremely
hazardous substances. EPA and FEMA have devel oped a hazardous materials contingency
planning course with train-thetrainer delivery for states. EPA is developing a module on the
National Contingency Plan, the hazardous material s response system, and the extremely
hazardous substances for incorporation into 17 currently identified FEMA emergency
preparedness and response courses. Additionally, EPA regional offices, alongwith other
Federal agencies Federal agencies through workshops and consultation with Sate and local
officials upon request. (Q&A June 1, 1989, #4)

EMERGENCY PLANNING: (SECTIONS 301-303, 305)

Question: What will happen if a Staterefuses to comply with the emergency planning
provisions?

Answer: A governor who does not designate a State emergency response commission becomes
the commission by default. Whilethe governor could choose not to fulfill any of the Titlelll
provisions, the public coud still requestinformation that would be submitted by facilities aspart
of the emergency plan, meterial safety data sheets (MSDS), inventory forms, toxic chemical
release forms and follow-up emergency notices. In addition, Title 11l providesfor citizensto
bring suits against the State Governor or the State emergency response commission to force
them to comply with certain Title 11l provisions. (Q&A Junel, 1989, #5)

EMERGENCY PLANNING: FEMA GRANTS: (SECTIONS 301-303, 305)

Question: Section 305(a) of Title Il authorizes the Federd Emergency Management
Agency (FEMA) to make grants to support State and local government and university-sponsored
training programs. Specifically, what can these grants be used to fund? Answer: The grants will be used
to expand training activities beyondthe existing training base
of States. All training offered under Section 305(a) funding must bein addition to training
already underway. The National Response Team hasidentified courses supporting Title I11 that
warrant increased availability among State and local personnel. Each State emergency response
commission will be responsible for channeling training to high hazard or priority areas and for
approving training proposals withinthe state. EPA expectsinitial heavy emphasis on planning
and awareness training, consistent with Title Il objectives. FEMA and EPA have developed an
addendum to the Comprehensive Coagperative Agreement (CCA) which will allow Statesto
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submit requests for these funds. Thi s addendum was sent to all Stateson June 24, 1987. (Q&A
June 1, 1989, #6)

EMERGENCY PLANNING AND FUNDING: (SECTIONS 301-303, 305)

Question: Are emergency exercise design, development, and implementation activities
eligible to befunded under Section 305(a)?
Answer: Emergency exercises involving hazardous substances - such as tabletop, functional,
and full-field exercise activities - are conducted routinely throughout the United States.
Exercises which are part of specific coursesor workshops such as EPA's Hazardous Materials
Incident Response Operations course are covered under Section 305(a) funding for 1988. (Q&A
June 1, 1989, #7)

EMERGENCY PLANNING: (SECTIONS 301-303, 305)

Question: To what extent is a State requiredto plan if there are only afew (or no)
facilities having extremely hazardous substances present in excess of threshold planning
quantities, but there is significant interstate transportation of these and other hazardous
substances?
Answer: While Section 327 of Title Il generally exemptsthe transportation of hazardous
materials from coverage under most Title |11 reporting requirements, the law does require
comprehensive emergency plans that address all hazardous materials and the potential for both
fixed facility and transportation incidents (Section 303). Thelist of extremely hazardous
substances should provide a focus and astarting point for planning. Therefore, the
transportation routes and facilities with significant inventories of hazardous substances should be
considered in any plan. Finally, Section 301 includes transportation officials among those
representatives who must participate in local planning committees. (Q&A June 1, 1989, #8)

EMERGENCY PLANNING AND PLAN REVIEW: (SECTIONS 301-303, 305)  Question: Titlelll
states that the Regional Response Teams(RRTs) "may" review and

comment upon an emergency plan. What criteriawill the RRT use for reviewing these plans?
Answer: The National Response Team (NRT) published the Hazardous Materials Emergency
Planning Guide in which Appendix D: Criteriafor Assessing State and Local Preparedness
contains an adaption of criteria developed by the NRT/Preparedness Committee in August 1985.
These criteriamay be used for assessinglocal emergency plans. The NRT developed a
document that contains a set of criteria which may be used by the RRT to review local plans.
The document Criteria for Review of Hazardous Materials Emergency Plans (NRT-1A) was
approved in May 1988. These criteria may be used by local emergency planning committees for
preparing plans and also by the State emergency response commissions for reviewing the gans.
(Q&A June 1, 1989, #9)

EMERGENCY PLANNING AND NOTIFICATION: (SECTIONS 301-303, 305)  Question: What is
the primary purpose of Section 302 notification requirements?

Answer: Notifications indicating that afacility has one or more extremely hazardous substances

in excess of the threshold planning quantity help to identify locations within the Sate where
emergency planning activities can beinitially focused. While the substances on the list do not
represent the entire range of hazardous chemicals used in commerce, they have been designated

as those substances which are, in the event of an accident, most likely to inflict serious injury or

death upon a single, short-termexposure. Therefore, Section 302 notifications should be useful

in helping State and local governments identify those areas and fecilities that represent a

potential for experiencing a significant hazardous material incident. (Q&A June 1, 1989, #10)

EMERGENCY PLANNING AND THE LIST OF HAZARDOUS SUBSTANCES: (SECTIONS
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301-303, 305)

Question: What is purpose of the list of extremely hazardous substancesin regardsto the
emergency planning requirements of Title1117?
Answer: The extremely hazardous substances list and itsthreshold plaming quantities are
intended to hdp communities focus on the substancesand facilitiesof most immediate concern
for emergency planning and response. However, while the list includes many of the chemicals
which may pose an immediate hazard to a community upon release, it doesnot include dl
substances which are hazar dous enough to require community emergency response planning.
There are tens of thousands of compoundsand mixturesin commercein the United States, and
in specific circumstances many of them could be considered toxic or otherwise dangerous. The
list represents only afirst step in developing effective emergency response planning efforts at the
community level. Without a preliminary list of this kind, mast communities would find it very
difficult to identify potential chemical hazards among the many chemicals present in any
community. Similarly, threshold planning quantities are not absolute |levels above which the
extremely hazardous substances are dangerous and below which they pose no threat at all.
Rather, the threshold planning quantities are intended to provide a "first cut" for emergency
response planners in communities where these extremdy hazardous substances are present.
Identifying facilities where extremely hazardous substances are present in quantities greater than
the threshold planning quantities will enable thecommunity to assess the potential danger posed
by these facilities. Communities also will be able to identify other facilities posing potential
chemical risks and to develop contingency plans to protect the publicfrom releases of hazardous
chemicals. Sections 311 and 312 of Title Il provide a mechanism through which a community
will receive material safety data sheetsand other information on extremely hazardous
substances, as well as many other chemicals, from many facilities which handle them. A
community can then assessand initiate planning activities, if desirable, for extremely hazardous
substances below the threshold planning quantity and for any other hazardous substances of
concern to them. In addition to the assistance provided by theextremely hazardous substances
list and the threshold planning quantities, community emergency response planners will be
further aided by the National Response Team's Hazardous Materials Emergency Planning Guide.
A separate notice of availability of this document was published in the Federal Register on
March 17, 1987 (52 FR 8360, 61) asrequired under Section 303(f) of Title 1ll. The planning
guide was supplemented in December 1987 with the Technical Guidance for Hazardous Analyss
to assist local emergency planning committees in evaluating potential chemical hazards and
setting priorities for sites. This technical document provides more detailed guidance on
identifying and assessing the hazards associated with the accidental release of hazardous
substances on a site-speci fic basis. 1t addresses considerations such as the conditions of storage
or use of the substance (e.g., conditions of temperature or pressure); its physicd properties (e.g.,
physical state - solid, liquid, or gas); volatility; dispersibility; reactivity; location (e.g., distance
to affected populations); and quantity. EPA, FEMA, the States, CMA, other industry and trade
associations, and public interest groups developed a booklet, It's Not Over in October, to offer
suggestions to local emergency planning committees to help them implement Titlelll. (Q&A
June 1, 1989, #11)

EMERGENCY PLANNING AND THRESHOLDS: (SECTIONS 301-303, 305)  Question: How did
EPA determine threshold planning quartities for extremely

hazardous substances?

Answer: The Agency assigned chemicals to threshold planning quantity (TPQ) categories based

on an index that accounts for the toxicity and the potential of each chemical, in an accidental

release, to become airborne. This approach does not give ameasure of absolute risk, but

provides a basis for relative measures of concern. Under this approach, the level of concern for

each chemical isused as an index of taxicity, and physical state and volatility are used to assess
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its ability tobecome airborne. The two indices are combined to produce a ranking factor.
Chemicals with alow ranking factor (highest concern), based on the Agency's technical review,
are assigned a threshold planning quartity of one pound. It isbelieved that the one pound
threshold planning quantity represents a reasonable lower limit for the most extremely hazardous
substances on the list. Chemicals withthe highest ranking factors, indcating lower concern,
were assignad athreshold planning quarntity of 10,000 pounds. Thisensures that any facility
handling bulk quantities of any extremely hazardous substances would be required to notify the
State commission. Between the limits of one pound and 10,000 pounds, chemicals were
assigned to intermediate categories o 10, 100, 500, or 1,000 poundshbased on order of
maghitude ranges in the ranking factors. The selection of the intermediae categories was based
on standard industrial container sizes between one and 10,000 pounds. The Agency believes that
limited State and local resources should befocused on those substances that could causethe
greatest harm in an accidental release. The TPQs devel oped in this approach meet the objective
such that substances that are most likely to cause serious problems (extremely toxic gases, solids
likely to be readily dispersed, or highly volatile liquids) have lower TPQs than those that might
be toxic but are not likely to be released to the air (non-reactive, non-powered solids). (Q&A
June 1, 1989, #12)

EMERGENCY PLANNING AND THRESHOLDS: (SECTIONS 301-303, 305)  Question: How can a
facility determine whether it has present an amount of an

extremely hazar dous substance (EHS) which equals or exceeds the threshold planni ng quantity?
Answer: To determine whether the facility has an amount of an extremdy hazardous substance
which equals or exceeds the TPQ, the owner or operator must determine the total amount of an
extremely hazardous substance present at a facility on May 17, 1987 or any time after that date,
regardless of location, number of containers, or method of storage. This calculation must also
take into account the amount of anextremely hazardous substance present in mixtures or
solutions in excess of one (1) percent and shouldinclude examination of such process
components as reaction vessels, piping, etc., where formation of anEHS asa byproduct may
take place. (Q&A June 1, 1989, #13)

EMERGENCY PLANNING AND SMALL BUSINESSES: (SECTIONS 301-303, 305)  Question:
Will the local emergency planning committees impose significant

requirements on small businesses? Will EPA clarify theinformation requirementsin the
emergency planni ng guidance and i n the rulemaking?

Answer: The Agency'ssmall business analysis does not indicate that emergency planning
requirements will cause a significant burden to small facilities. Small facilities arelikely to use
or store fewer extremely hazardous substances and handle smaller amounts, and their level of
participation in the planning process will be lessinvolved. In addition, small facilities as aclass
may be represented on local emergency planning committees, and their concerns will be
addressed there. Participation in the planning process provides an opportunity to present
concerns regarding the burden of planming and to ensure that local committee requests for
information are necessary. In particular small businesses may wish to encourage special amall
business representation on the local emergency planning committee and also make their concerns
known through their facility coordnators. In addition, the National Response Team's Hazardous
Materials Emergency Planning Guide (notice of availability published on March 17, 1987, 52

FR 8360) desaribes the information requirements established under Title Il and how this
information will be useful in developing alocal emergency pan. (Q&A June 1, 1989, #14)

EMERGENCY PLANNING AND EXEMPTIONS: (SECTIONS 301-303, 305)  Question: What

types of facilities are exempt from Section 302 notification
requirements?
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Answer: With the exception of Federal facilities, Section 302 notifications are required from
owners or operators of any facility that has present at any time, starting May 17, 1987, alisted
extremely hazardous substance (EHS) in any amount exceeding the threshold planning quantity
(TPQ) associated with that substance. (Q& A June 1, 1989, #15)

EMERGENCY PLANNING AND TRANSPORTATION: (SECTIONS 301-303,305)  Quedion:
How do Section 302 notification requirements apply to transportation of an

extremely hazardous substance (EHS)?

Answer: Although Section 302 reporting requirements do not apply to the transportation of any
EHS, including transportation by pipeline, or storage of EHS under active shipping papers,
transportation activities within a community should be addressed in local emergency plans.
(Q&A June 1, 1989, #16)

EMERGENCY PLANNING AND EXEMPTIONS: (SECTIONS 301-303, 305)  Question: Are
facilities exempt form Section 302 ndtification requirementsif they

produce, use, or store mixtures whose extremely hazardous substance component information is
not availableon the MSDS provided by the manufadurer?

Answer: |f the facility which produces, uses, or stores mixtures knows or reasonably should
know the components of the mixture, the facility owner or operator must notify under Section
302 if the extremely hazardous substance component is more than one percent of the total weight
of the mixture and equal to or more than the threshold planning quantity. (Q&A June 1, 1989,
#17)

EMERGENCY PLANNING AND RESEARCH LABORATORIES (SECTION302)  Quedion:
Since certain chemicals at research laboratories areexempt from the definition

of "hazardous chemicals* and thus possibly exempt from release notification requirements under
Section 304, can this exclusion be extended to Section 302 planning reguirements?

Answer: TitlelIll defines "hazardous chemical" under Section 311 by reference to OSHA
regulations. Under Section 311(e) "any substance to the extent it isused in aresearch laboratory
or ahospital or other medical facility under the direct supervision of a technically qualified
individua" is excluded from the definition of "hazardous chemical." However, because the
planning requirements are not tied in any way to the definition of "hazardous chemical,” the
"hazardous chemical™ exclusion of Section311(e) does not extend to Section 302. In addition,
for emergency release notification purposes under Section 304, if arelease of anextremely
hazardous substance or CERCL A substance exceeds the reportable quantity and occurson a
facility that produces, uses, or stores a "hazardous chemical," the facility owner or operator must
notify the required parties. Section 304 of Title 11l also states tha releases of extremely
hazardous substances and CERCL A substances are reportable under Section 304 only when they
are released from afacility where "hazardous chemicals" are produced, used, or stored.
Accordingly, the hazardous chemicals in the research laboratory are exempt from Section 304
emergency notification only if no hazardous chemicals are produced, used or stored at the
facility, other than those used at the laboratory under direct supervision of atechnically qualified
individual. (Q&A June 1, 1989, #18)

EMERGENCY PLANNING AND INCINERATION: (SECTIONS 301-303, 305)  Question: If an
extremely hazardous substance isnot stored on-site but is produced ina

process such asincineration, isit exempt from both threshold planning quartity calculation and
release reporting if the release is covered by a Clean Air Act permit? Answer: If the hazardous
substance is produced on-site in a process such asincineration, it is

considered present at the facility and subject to Section 302 reporting requirements (starting May
17, 1987 and continuing up to the present date) provided, of course, that the amount on site

exceeds the threshold planning quantity at any one time. However, if the release is Federally
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permitted under Section 101(10) of CERCLA, which includes permitted emissionsinto the air
under the Clean Air Act, then the release need not be reported under Section 304 of Titlelll.
The proposed rulemaking on Federally permitted releases was publishedin the Federal Register
July 19, 1988 (53 FR 27268). (Q&A June 1, 1989, #19)

EMERGENCY PLANNING AND STATE AND LOCAL LAWS: (SECTION 302)  Question: Can
existing State and local laws that provide substantially similar emergency

planning supersede the specific provisions of Section 302 of the Federal law?

Answer: Title 1l (Section 321) generally provides that nothing in Title 111 shall preempt or
affect any State or local law. However, material safety data sheets, if required under a State or
local law passed after August 1, 1985, must be identical in content and form to that required
under Section 311. Accordingly, while Title 111 does not supersede State or local laws, EPA has
no authority to waive the requirements imposed under Titlel1l. These requirements, including
the threshold planning quartities, are intended to be minimum standards. EPA isworkingwith
States that have developed reporting forms and planning structures to determine the most
efficient approaches to avoid duplication of effort with existing State or local structures, forms,
and requirements. (Q&A June 1, 1989, #20)

EMERGENCY PLANNING FACILITIES: (SECTIONS 301-303, 305)

Question: Does the statute allow the State to designate facilities which produce, use, or
store certain quantities of liquified petroleum gas, as emergency planning facilities?
Answer: EPA considers the designation of additional facilitiesto be accompli shed through
naming indvidual sitesor companies, or by designation certan classes of facilities as newly
covered by the emergency planning provisions of the Act. The classification schemeisone
which is basically left to the Governor or the State or the SERC, after public notice and
opportunity for comment. Designating facilities under Section 302(b)(2), even by targeting the
facilities by the chemicals which they use or store does not have the effect of expanding the list
of extremely hazardous substances (EHSs). Designating facilities under this provision only has
the effect of subjecting these facilities to the emergency planning provisions of Subtitle A.
Therefore, these facilities would not be subject to release reportingunder Section 304, unless
they also had listed chemicals, nor reporting at the lower of the threshold planning quantity or
500 pounds, under Section 311 and 312, because no subgances have been added to the EHS list.
(Q&A June 1, 1989, #22)

EMERGENCY RELEASE NOTIFICATION (SECTION 304)

Question: Who must be notified when arelease occurs? Answer: In the event that alisted CERCLA
hazardous substance or extremely hazardous
substance is released in an amount equal to, or exceeding the reportable quantity (RQ) for that
substance, the following parties must be notified:

State emergency response commission (effective May 23, 1987); Community emergency

coordinator for the local emergency planning committee
(effective August 17, 1987, or as soon as the local committeeis established).
These notifications procedures are designed to provide for more timely notificationto State and
local authorities. In addition, the owner/operator of afacility isstill required to notify the
National Response Center (800/424-8302 or in DC 202/267-2675) when arelease of CERCLA
hazardous substance (in excess of an RQ) takes place. (Q&A June 1, 1989, #23)

EMERGENCY RELEASE NOTIFICATION (SECTION 304): WHAT CHEMICALS ARE SUBJECT
TO REPORTING

Question: What chemicals are subject to reporting under EPCRA Section 304?
Answer: Chemicals subject to Section 304 notification requirements are CERCLA hazardous
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substances listed under 40 CFR Table 302.4 and the extremely hazardous substances listed under
40 CFR 355 Appendix A andB. At present, the CERCLA list contains719 chemicals or waste
streams, 134 of which are also extremely hazardous substances. For the remaining 232
extremely hazardous substances not currently on the CERCLA list, their reporteble quantity
(RQ) istentatively set at one pound until adjusted by rulemaking. For reportable quantity (RQ)
release of one of the 232 extremely hazardous substances, the appropriate Stateand local
agencies must be notified. The proposed rulemaking for addingthese 232 chemicalsto the
CERCLA hazardous substance list was published on January 23, 1989 (54 FR 3388). When they
become CERCLA hazardous substances, notification to the NRC will also be necessary. (Q&A
June 1, 1989, #24)

EMERGENCY RELEASE NOTIFICATION (SECTION 304)

Question: What if the State commisgon and/or locd committees must be notified of a
release but have not yet been established?
Answer: States were required to establish their commissions by April 17, 1987, and those
commissions were to establish local committees not |ater that 30 days after the designation of
emergency planning didricts or by August 17, 1987, whichever isearlier. Section 301 of Title
Il providesthat if the State commission is nat set up by April 17, 1987, the Governor must
operate as the State commission, and thus notification must be made even if no commisdonis
established. However, EPA hasbeen informed that all States have established an emergency
response commission. Local committees are required to be established not later than 30 days
after the designation of emergency planning districts or by August 17, 1987, whichever is
earlier. If local committeesare not set up by August 17th, EPA encourages facilitiesto provide
notifications tolocal emergency personnel such aslocd emergency management offices or fire
departments. Local and State governments may make arrangements necessary for the receipt of
the release information when local conmittees are not yet established. (Q&A June 1, 1989, #25)

EMERGENCY RELEASE NOTIFICATION (SECTION 304)

Question: How is an off-site release determined to be subject to Section 304 notification
reguirements?
Answer: A release need not result in actual exposure to persons off-site in order to be subject to
rel ease reporting requirements; potential exposure is sufficient. Any release into the
environment above thereportable quantity may have the potential to result in exposure to
persons off-site and therefore should be reported under Section 304 notification. (Q&A June 1,
1989, #27)

EMERGENCY RELEASE NOTIFICATION (SECTION 304)

Question: Do the CERCLA and Title Il telephone notifications include thesame basic
information, such as whether the incident is still ongoing, abatement acions by whatever
entities, cause of the accident, injuries caused by the incident if known, amount spilled, etc.?
Answer: The Agency doesnot believe that the notification specifiedin Section 304 should vary
from the CERCLA notification in any significant way. (Q&A June 1, 1989, #28)

EMERGENCY RELEASE NOTIFICATION (SECTION 304)

Question: Should the written follow-up information go not only to the local emergency
planning committee and the State commission but also to the State environmental agency?
Answer: Section 304(c) of Title Il mandates that written foll ow-up notificati on go to the same
entities that received the initial oral notification, i.e., the State commission and the local
emergency coordinator of the local emergency planning committee. Titlelll does not require
that written fdlow-up information begiven to the State environmental agency. However,
written follow-up reportsare availableto the state agency as to any other member of the public
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under Section 324. In most cases, environmental agencies are represented on the commission
and thus may receive the information drectly. (Q&A June 1, 1989, #29)
EMERGENCY RELEASE NOTIFICATION (SECTION 304)

Question: Should the location and cause of an incident beincluded in the written
follow-up report?
Answer: To beconsistent with CERCLA, EPA believesthat the location of the releasesis
always essertial for both emergency response and follow-up actions and should be identified in
any release notification under Section 304. The cause of the accident should always beincluded
in the follow-up report to provide information for local, State, and Federd officials for
preparedness and prevention purposes. (Q&A June 1, 1989, #30)
EMERGENCY RELEASE NOTIFICATION (SECTION 304)

Question: Should the written notification also include results of a facility's inspection?
An inspection may specify measures to be appliedto prevent future releases. Answer: Whilethis
informationis certainly useful in terms of preventing similar releases, it is
not required. However, State and local governments may wish to require such information as
part of their notification programs. EPA has begun an initiative to focus corporate attention on
releases. Itiscalled the Accidental Release Information Program Under thisprogram, afacility
who has more than a specific number of releases of a certain hazardous substance or releasesin
certain quantities above the reportable quantity, must report in writing to EPA the cause of the
accident, prevention practices in place, and the specific stepsthat are being taken to prevent
recurrence of the release. (Q&A June 1, 1989, #31)

EMERGENCY RELEASE NOTIFICATION (SECTION 304)

Question: The follow-up emergency notice requires the owner or operator of afacility
that has released a reportable quantity of a substance requiring Section 304 notification to relate,
in afollow-up notice, "any known or anticipated acute or chronic health risks associated with the
release.” Since general health informationis already given on amaterial safety data sheet
(MSDS) for the chemical, will an indicationthat "severe adverse health effects may be expected"
suffice for thisrequirement?
Answer: No. The health information contained in an MSDSis hot specific enough to be of use
health professionals, especidly if the chemical nameis confidentid onthe MSDS However if
the MSDS does contain specific information, it should be reported in the follow-up emergency
notice. (Q&A June 1, 1989, #32)

EMERGENCY RELEASE NOTIFICATION AND EXEMPTION (SECTION 304) Question: What
facilities are exempt from Section 304 notification requirements?

Answer: A facility itself can only be exempted if there are no hazardous chemicals present at

the facility. The term "hazardous chemical,” as defined under Section 311 of Title 11, includes

any substance which constitutes a physical or health hazard. Thisbroad definition isborrowed

from the Occupational Safety Health Ad (OSHA) Hazard Communication Standard, but there

are certain exemptions specified in Section 311. However, thereisno singe classification or

type of business (e.g. manufacturers) that are not subject to Section 304 reporting requirements.
Therefore, it is probable that few, if any, facilities will actually have no hazardouschemicals and

thus be exempt from Section 304 notification requirements. (Q&A June 1, 1989, #34)

EMERGENCY RELEASE NOTIFICATION AND EXEMPTION (SECTION 304)  Question: Are
there exemptions to Section 304 reporting requirements? Answer: The statute provides several
exemptions from notification. They are:

(a) "federally permitted release” as defined under the Comprehensive Environmental

Response, Compensation and Liability Act of 1980 Section 101(10); (b) releases which resultsin
exposure only to persons solely within the facility boundaries,
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(c) releases from a facility which produces, uses, or stores no hazardous chemicals;

(d) "continuous releases" as defined under CERCLA Section 103(e) except for initial

reporting of the release and statistically significant releases; (e) application of a Federal Insecticide,
Fungicide, and Rodenticide Act (FIFRA) registered

pesticide, as defined under CERCLA Section 103(e) in accordance with its intended purpose;
(f) emissions from engine exhaust of a motor vehicle, rollingstock, aircraft, or pipeline
pumping station;

(9) normal application of fertilizer; and

(h) release of source, byproduct, or spedal nuclear material from a nuclear incident at a
facility subjed to requirements of the Price-Anderson Act (i.e. nuclear power plants).

It should be noted, however, that some releases occurring at afadlity which are not reportable
under Section 304 may still be reportable releases under CERCLA 103 and, if so, must be
reported to the National Response Center. Release reporting under Section 304 isinaddition to
release notification under CERCLA Section 103. Thus, notice to the National Response Center
may be required even if nolocal or State reporting isrequired. (Q&A June 1, 1989, #35)

EMERGENCY RELEASE NOTIFICATION (SECTION 304): CONTINUOUS AND FEDERALLY
PERMITTED RELEASES

Question: How are "continuous' and "federally permitted” releases interpreted?
Answer: Certain conditions must be examined in order to determine whether a release meets the
definition of "federally permitted” or "continuous" release and therefore, may not be required to
be reported under Section 304. Section 101(10) of CERCLA defines "federally permitted
releases’ for purposes of Section 103 of CERCLA and release notification under Title Il and
includes 11 types of specific releases permitted under certain State and Federa programs. As
EPA issues clarifications of "federally permittedrelease" under Section 103 of CERCLA, these
clarifications will apply equally to release notifications under Section 304 of Titlelll. The
proposed rulemaking on "federally permitted releases" was published on July 19, 1988 (53 FR
27268). Under the provisions of Section 103 of CERCLA, the release must be continuous and
predictable with respect to quantity and time in order to be exempt from Section 304 reporting
requirements Intheinterim, EPA isavailable to help clarify these definitions as they apply to
specific circumstances in order to ensure compliance with the intent of these reporting
requirements. "Continuous" releases must be reported annually under CERCLA Section 103,
but do not have to be reported under Section 304 of Title11l. The proposed rulemakingon
"continuous” releases was published April 19, 1988 (53 FR 12868). (Q&A June 1, 1989, #36)

EMERGENCY RELEASE NOTIFICATION (SECTION 304): FEDERALLY PERMITTED RELEASES
Question: Doesthe "federally permitted release” exemption apply fully to State

permitted rel eases?

Answer: No. State permitted releases are exempted only to the extent that the rdeases are

considered "federally permitted" under Section 101(10) of CERCLA. (Q&A June 1, 1989, #37)

EMERGENCY RELEASE NOTIFICATION (SECTION 304): CONTINUOUS RELEASES

Question: Are releases above the amount qualifying asa"continuous releases" exempt

from Section 304 notification requirements?

Answer: Because "statistically significant increases’ from a'continuous release” must be

reported as an episodic release under CERCLA Section 103(a), such releases mug also be

reported under Section 304 of Titlelll. Any clarifications or regulations interpreting

"continuous reeases’ or "statistically significant incresses’ under CERCLA Section 103(f) will

also apply to Section 304 Tite lll. (Q&A June 1, 1989, #38)

EMERGENCY RELEASE NOTIFICATION (SECTION 304): PERMITTED RELEASES  Question:
If disposal of hazardous waste or solid waste is performed accordingto the
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permitting and other relevant requirements of the Resource Conservation and Recovery Act
(RCRA), theToxic Substances Control Act (TSCA), or other applicable Federal or Statelaws, is
it subject to emergency release notification?

Answer: EPA iscurrently consideringwhether TSCA-regulated disposal sites should be subject
to CERCLA notification. Regardless of the outcome of that decision, it is important to note that
spills and accidents occurring during disposal and outside of the approved operation, and
resulting in reportable releases of extremely hazardous substances of CERCLA hazardous
substances, must be reported to the State emergency response conmission and local emergency
planning conmittee as wdl as to the National Response Center. In addition, PCB releases of a
reportable quantity or more froma TSCA-approved facility (asopposed to disposal into such a
facility), must be reported under Section 304 and to the National Response Center. The RCRA
disposal issueissimilar to PCB disposal under TSCA. Inafinal rule issued in April 1985, EPA
determined that where the disposal of wages into permitted or interim status facilities is properly
documented through the RCRA manifest system and RCRA regulations are followed,
notification under CERCLA does not provide a significant additional benefit aslong asthe
facility isin substantial compliance with all applicable regulations and permit condtions.
However, spills and accidents occurring during disposal that resultin releases of reportable
quantities of hazardous substances mug be reported to the National Response Center under
CERCLA Sedion 103 (50 FR 13461, April 4, 1985). EPA believesthat the same rationale
applies to Section 304. However, no notification of proper disposal into RCRA facilitiesis
required. (Q&A June 1, 1989, #39)

EMERGENCY RELEASE NOTIFICATION (SECTION 304): MINING

Question: Are miningand mineral extraction wastes exempt under Section 304?
Answer: No. The release notification requirements apply if the wastes are CERCLA hazardous
substances or extremely hazardous substances. (Q&A June 1, 1989, #40)
EMERGENCY RELEASE NOTIFICATION (SECTION 304): PETROLEUM

Question: Does the CERCLA "petroleum exclusion” apply to release reporting under
Section 304 of Title 1, since "petroleum including crude oil or any fraction thereof” is exempt
from reporting under Section 103 of CERCLA?
Answer: No. "Petroleum" is exempted generally from CERCLA responsibilities sinceitis
excluded from the definition of a"hazardous substance" under Section 101(14) and "pdlutant or
contaminant” under Section 101(33) of CERCLA. Because no such exclusion existsunder Title
I11,if extremely hazardous substances are present in petroleum, those substances are subject to
applicable emergency planning and release notification requirements under Titlelll. (Q&A June
1, 1989, #41)

EMERGENCY RELEASE NOTIFICATION (SECTION 304): REPORTABLE QUANTITIES
Question: Can the "de minimis"' concept used in determining the threshold planning

guantities in mixtures be applied in the determination of the reportable quantity for emergency
release notification?

Answer: No. The"de minimis' quantity was set in place for threshold planning quantities
simply to make the calcuation of the tatal amount of extremely hazardous dubstances at a
facility more straightforward for planning purposes The de minimus concept does not apply to
Section 304 rd ease reporting, however, because the extremely hazardous substanceis areadyin
the environment potentially doing harm. Facilities should follow the "mixture rule” for
reporting releases under Section 304. Thisrulehas some relevancein reportingsmall quantities
of hazardous substances. Seethe April 4, 1985 RQ rule (50 FR 13463). (Q&A June 1, 1989,
#42)

EMERGENCY RELEASE NOTIFICATION (SECTION 304): TRANSPORTATION- RELATED
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Question: How are transportation-related releases covered under Section 304?
Answer: Section 304 covers all releases of listed hazardous or extremely hazardous substances,
including those involved in transportation in excess of the reportable quantity (RQ). Owners or
operators of transportation fecilities may call 911 or thelocal telephone operator, inorder to
satisfy Section 304 notification requirementswhen atransportation-related release occurs. Local
emergency planning committees should work with the local 911 system and telephone operators
to ensure such transportation release notifications are immediately relayed to thecommunity
emergency coordinator. (Q&A June 1, 1989, #43)

EMERGENCY RELEASE NOTIFICATION (SECTION 304): TRANSPORTATION OWNERS AND
OPERATORS

Question: What is the responsibility of transportation ownersor operatorsin the event of
aspill or release of extremely hazardous substances or CERCLA hazardous substances?
Answer: Although ownersor operators of facilities in transportation or those that store
substances under active shipping papers are not required to notify State and local authorities with
regard to Section 302 emergency planning, they are requiredto report releases under Section
304. With regard to stationary facilities, Section 304 requires ownersand operatorsto report
releases to the local emergency planning committee and to the State emergency response
commission. Owners and operators of facilitiesin transportation under Section 304 are allowed
to call the 911 emergency number or in the absence of a 911 number, the operator, in lieu of
calling the Sate commission and locd committee. The rationale for this separate reportingis
that transportation operatorson the road most likely will not know the telephonenumbers of dl
relevant State and local entities on their routes. If the transportation operator isin a community
which has a generi ¢ emergency number rather than 911, the generic number should be used. If
therelease is of a CERCLA hazardous substance, a call to the National Response Center is also
required. Local committees shoud consider training all personnel responsible for receiving
telephone notice of such arelease, so that proper notification procedures will be maintained.
(Q&A June 1, 1989, #44)

EMERGENCY RELEASE NOTIFICATION (SECTION 304): TRANSPORATION-RELATED

Question: How does EPA define a "trangortation-rel ated release?' Answer: EPA defines a

"transportation-related release” to mean ardease during transportation,

or storage incident to transportation if the stored substance is moving under active shipping

papers and hasnot reached the ultimate consignee. (Q&A June 1, 1989, #45)

EMERGENCY RELEASE NOTIFICATION (SECTION 304): TRANSPORTATION- RELATED
Question: In the case of transportation-related releases, should the eamergency release

notification requirements apply to the owner or the operator of the facility?

Answer: Eithe the owner or operator may give noticeafter arelease  Owners and operators

may make private arrangements concerning which party isto provide release notification.

However, under Section 304 both owner and operator are responsibleif no notification is

provided. (Q&A June 1, 1989, #46)

EMERGENCY RELEASE NOTIFICATION (SECTION 304): PIPELINES, BARGES AND OTHER
VESSELS

Question: Do the Section 304 release notification requirements apply to pipelines,
barges, and other vessels as well asto other transportation facilities? Answer: Title 11l (Section 327)
does not apply to the transportation of any substance or
chemical including transportation by pipeline, except as provided in Section 304. Section 304
requires notification from facilities of releases of extremely hazardous substances and CERCLA
hazardous substances. Section 327 exempts only hazardous substances from reporting and does
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not otherwise exempt the facility fromTitle I1l. The word "fadlity" is defired in Section 329 to
mean stationary items, whichwould include pipelines. The definition also includes, for purposes
of Section 304, motor vehicles, rolling stock, and drcraft. Because barges and other vessds are
not included in the definition of "facility", they are not subject to Section 304 reporting
requirements. (Q&A June 1, 1989, #47)

EMERGENCY RELEASE NOTIFICATION (SECTION 304): AIR CARRIERS  Question: When and
where should an air carrier report arelease? For instance should the

release be reported to the State where the release oocurred or to the airport of destination?

Answer: Since aircraft should have radio communication capabilities, the repart should be given

to the State(s) likely to be affected by the release as soon as possible after the release. Reporting

at the destination will not necessarily enable theprovision of timely response tothe affected

areas. (Q&A June 1, 1989, #48)

EMERGENCY RELEASE NOTIFICATION (SECTIONS 103 AND 304)

Question: What are the differences in thevarious requirements for release notification
under Section 103 of CERCL A and Section 304 of Titlel11?
Answer: Under Section 103 of CERCLA, arelease of a hazardous substance, in an amount
equal to or in excess of its reportable quantity (RQ) which is not otherwise exempted under
CERCLA, must be reported tothe National Response Center. Section 304 of Titlelll providesa
similar reporting requirement for releases of extremely hazardous substances, as defined under
Section 103. However, reporting under Section 304 must be given by the owner or operator of a
facility to the community emergency coordinator for the local emergency planning committee
and to the State emergency response commission, as well asto the National Response Center for
CERCLA hazardous substances. Releases from transportation incidents are also subject to the
Section 304 reporting requirements. A proposed rulemaking was published on January 23, 1989
(54 FR 3388) to designate under Section 102 of CERCLA all extremdy hazardous substances
which are not already defined as "hazardous substances" under Section 101(14) of CERCLA. At
that time, any substance requiring local and State release reporti ng under Section 304 of Title |
will aso require reporting to the National Response Center under CERCLA Section 103. In
addition, the extremely hazardous substances will continue to trigger contingency planning
requirements in addition to release reporting.  With regard to the contents of the required
notification under SARA Section 304 and CERCLA Section 103, the required contents of
Section 304 emergency notification are set out in Section 355.40. Although Section 103(a) of
CERCLA does not specify the contents of release notification, the information necessary under
Section 103(a) for potential federal response (e.g, type of substance and nature, location, and
effects of the release) should not differ for any practical purpose from content of the notice
specified under Section 304. Section 304 also requires follow-up written emergency notice to
the State emergency response commissions and the local emergency planning committees that
received the initial verbal notification. This reporting is not required to be sent to the NRC.
(Q&A June 1, 1989, #49)

EMERGENCY RELEASE NOTIFICATION (SECTION 304): REPORTABLE QUANTITIES AND
THRESHOLD PLANNING QUANTITIES

Question: What is the relationship between RQs and TPQs? Answer: The reportable quartity that
triggers emergency release notification (Section 304) was
developed as a quantity that whenreleased poses potential threat to human health and the
environment. The threshold planning quantities for emergency planning provisions (Section
302) were designed to help States andlocal communities focus their planning efforts. The TPQ
is based on those quantities of substances that can cause significant harm should an accidental
release occur. The Agency has taken several types steps to make the TPQs and the RQs

Page 38 of 46



consistent. Theagency is reviewing RQ and TPQ methodologiesand will be proposing aruein
the near future which will address these inconsistenciesfor all CERCLA hazardous substances
which meet the criteria for extremely hazardous substances. This rulemaking will eliminate this
concern. (Q&A June 1, 1989, #50)

LIABILITY UNDERTITLE HI

Question: Can individuals, as members of a State emergency response conmission or a
local emergency planning committee, be sued and/or be held liable for their commission's or
committee's failure to fulfill its Title Ill requirements? Answer: Under Section 326, an individual may
assert a Federal cause of action agai nst a SERC
in Federal court for the commission's failure to fulfill certain obligations under the Ad. Section
326 authorizes only injunctive relief against a State commission, i.e., if successful, the citizen
may compel the State commission to fulfill the Title 111 obligations listed under Section 326, but
may not receive money damages for the State's failure to do so. The Act does not create a
Federal causeof action for citizens who wish to sue individuals as members of these State
commissions or local committee. Thus whether an individual canbe liable asamember of a
State commission is a question of the law of each particular State. Inmost states, thisissue has
been addressed by legislation or aruling of the Attorney General. Also, EPA will shortly
publish a summary of Tort Liability issues. (Q&A June 1, 1989, #52)
LIABILITY UNDERTITLE I

Question: What are the liabilities of members of a State emergency response
commission and alocal emergency planning committee, if an incident isnot handled properly
despite following procedures devel oped and reviewed by those commission and committee
members? Can the individual members be sued and held liable? Answer: The genera ruleisthat
persons who srve on government committees have no liability
for their actions except for gross negligence. Accordng to EPA's Office of General Counsel,
however, thisissue varies from state to state. Thosewho wish to know the answer to this
question must check withtheir individual State Attomey General's offices withregard to ligbility
when serving on State emergency response commissions and local emergency planning
committees. (Q&A June 1, 1989, #53)

SECTION 311: MSDS REQUIREMENTS

Question: What are the requirements of Section 311 and what facilities are covered? Are
there thresholds for reporting?
Answer: Section 311 requires that the owner or operator of afacility must submt a material
safety data sheet (MSDS) for each hazardous chemical which meets or exceeds a specified
threshold quantity at the facility, to the Sate emergency response commission, the local
emergency planni ng committee, and the local fire department with jurisdi ction over the facility.
A list of MSDS chemicals may be submitted instead of an MSDS for each chemical. Section
311 appliesto any facility required under the Occupational Safety and Health Act to prepare or
have available an MSDS for a hazardous chemical. At present, this regquirement to prepare or
have available MSDSs appliesto al facilities. Asof September 24, 1988, non-manufacturing
facilities also must comply with the requirement and by April 30, 1989, the construction
industry must comply with this section. In aregulation published on October 15, 1987, EPA
established a threshold below which facilities do not need to report. By October 17,1987,
MSDS, or alig of MSDS chemicals must be submitted on all hazardous chemicals present at a
covered manufacturing facility in quantities that equal or exceed 10,000 pounds. EPA has
designated a different and lower reporting threshold for extremely hazardous substances. The
reporting threshold is 500 pounds or the threshold planning quantity, whichever isless. Because
EPA has yet to establish a permanent threshold level eff ective the third year of reporting,
MSDSs or alist of MSDS chemicals must be submitted by October 17, 1989 (or two years and
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three monthsafter the manufacturing facility first becomes subjed to these requirements), for al
hazardous chemicals present in quanti ties between zero and 10,000 pounds for which an MSDS
has not been submitted. However, EPA intends to revise the permanent threshold (effective the
third year) such that the threshold will not beas low as zero pounds. That thresholdwill be
established based on a study of first year reporting and public comments. Revised MSDSs must
be provided to the local emergency planning committee, the State emergency response
commission, and the local fire department within three months after dscovery of significant new
information concerning the hazardouschemical. (Q&A June 1, 1989, #55)
SECTION 311: MSDS REQUIREMENTS
Question: How does the Occupational Safety and Heal th Administration (OSHA)

expans on of the Hazard Communicati on Standard affect Section 3117 Answer: Section 311 of Titlelll
appliesto any facility covered by the OSHA Hazard
Communication Standard (HCS. On August 24, 1987, OSHA published arule expanding the
coverage of HCS, which had previously been limited to the manufacturing sector, to
non-manufacturing fadlities except for the construction industry, SIC 15-17. The effective date
of this expansion was June 24, 1988. Three nonths after this effective date (September 24,
1988), these facilities were required to comply with Section 311. The phase-in rule for the
non-manufacturing facilities would follow this schedule:

September 24, 1988 - for facilities having any quantity at or above 10,000 pounds
for hazardous chemicals and 500 poundsor the threshdd planning quantity, whichever islower,
for extremely hazardous substances;

September 24, 1990 - for facilities having any quantity above zero pounds for
both hazardous chemical and extremely hazardous substances, threshold level to be published by
EPA.
Thefinal thresholds for the third year of reporting are under review to determinethe appropriate
amounts. (Q&A June 1, 1989, #56)

SECTION 311: MSDS REQUIREMENTSAND THE CONSTRUCTION INDUSTRY  Question:
How is the construction industry covered by Sections 311 and 3127

Answer: The February 15, 1989 Federal Register (54 FR 6886), stated that the HCS has been in
effect for the construction industry since January 30, 1989. EPA published inthe March 13,

1989 Federal Register (54 FR 10325), a clarification of the Section 311/312 deadlinesfor
construction industry. The initial submissionof MSDSs or aternativelist is due by April 30,

1989. Theinitial submission of the Tier | or Tier Il isMarch 1, 1990. (Q&A June 1, 1989, #57)

SECTION 311: MSDS REQUIREMENTS

Question: Is the Section 311 requirement an annual or a one-time reporting requirement?
Answer: Section 311 is not an annual reporting requirement. EPA has designed a three year
"phase-in" schedule to balance the public's right to know with the potertially overwhel ming
flood of information to State and local governments. All hazardous chemicals present in
guantities above the established threshold must have been submitted on or before October 17,
1987. EPA will also establish athird year threshold reporting on or before October 17, 1989,
which will also constitute the permanent threshold for Section 311 reporting. Updates are due
within three months after discovery of significant new information or when a new hazardous
chemical becomes present at the facility above established levels. Following this system, each
hazardous chemical is only reported once, but the reporting of the chemicals could fall at two
different times. (Q&A June 1, 1989, #58)

SECTION 311: MSDS REQUIREMENTS

Question: Were the reporting thresholds for those facilities covered by the OSHA
expansion (those facilities required to comply with Section 311 in September 1988) the same as
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those for the October 17, 1987, requirement?

Answer: Yes. Based on information currently available, EPA believesthat the threshold that
applies to the manufacturing sector currently subject to Sections 311 and 312 apply to the
non-manufacturing fadlities. However, concerns were raised over the need to provide sparate
thresholds for the facilities subject to these requi rements as aresult of OSHA's expanded MSDS
requirements Asaresult, EPA undertook a more ddailed analyss of the universe newly
covered by the OSHA MSDSrequirements, including a more detailed analysis of small business
impacts and the need for separate thresholds for such fadlities. Basedon that analysis, EPA will
maintain the same reporting thresholds for the non-manufacturing facilities. (Q&A June 1,
1989, #59)

SECTION 311: MSDS REQUIREMENTS

Question: How would afacility report a hazardous chemical that they acquired above the
reporting threshold after the October 17, 1987, deadline for Section 311? Answer: An update must be
submitted within three months anytime there is discovery of
significant new information, or if an urreported hazardous chemical is present inaquantity
exceeding the reporting thresholds. This update can be the MSDS for the new hazardous
chemical, an updated list of hazardous chemicals or an addendumto the original MSDS list
submitted. (Q&A June 1, 1989, #60)

SECTION 311: MSDS REQUIREMENTS

Question: What isrequiredif alist is submitted instead of the actud material safety data
sheets (MSDS) under Section 3117
Answer: Instead of submittingan MSDS for each hazardous chemical, the owner or operator
may submit alist of the hazardous chemicals for which the MSDS isrequired. Thislist must
identify the hazard categories (acute health hazard, fire hazard, reactive hazard, chronic health
hazard, and sudden release of pressure hazard) associated with each chemical and must include
the chemical or common name of each hazardous chemical as provided on the MSDS. (Q&A
June 1, 1989, #61)

SECTION 311: MSDS REQUIREMENTS

Question: Why does EPA recommend submittingalist rather than Material Safety Data
Sheets (MSDS) to meet the requirements of Section 3117
Answer: Listswill minimize the paperwork burden for State and local governments and local
fire departments. In addition, the list can be used as an index to inventory forms required under
Section 312, since the information on both formsis grouped in terms of hazard categories.
Local government officials andfire departments can request individual MSDSs for hazardous
chemicalsifitisapriority for their community. (Q&A June 1, 1989, #62)
SECTION 311: MSDS REQUIREMENTS

Question: If afacility submits alist to comply with Section 311, does thefacility have to
supply arevised MSDS with significant new information or anew MSDS for substances that
become present on-site after the initial reporting deadline and exceed the threshold within three
months as required by Section 311 (d)?
Answer: If afacility has only alist of hazardous chemicals, rather than the actual MSDS, the
facility does not need to file arevised MDS for any hazardous chemical upon discovery of new
information. However, afacility must submit arevised list of any addition to thelist if the new
information about that chemical changesthe hazard category under which it falls or the facility
acquires a new substance above the threshold level tha was not included on theinitial list.
(Q&A June 1, 1989, #63)

SECTION 311: MSDS REQUIREMENTS AND PUBLIC ACCESS
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Question: Where should citizens go to request MSDSson chemicalsin a facility within
their community?
Answer: Each submitted MSDS or list along with the community emergency responseplan, and
inventory form are to be made available to the public at a designated location during normal
working hours. Each local emergency planning committee (LEPC) must publish annually a
notice in local newspapers that the aboveforms have been submitied and are open to public
viewing at the designated location. 1n addition, any person may obtain an MSDS by submitting
awritten request to the LEPC. If requested through the LEPC, MSDSs can be obtained for
hazardous chemicals present at a facility in amounts below the threshold. (Q&A June 1, 1989,
#64)

TIERI/TIER Il REPORTING (SECTION 312)

Question: The reportingunder Section312 isin two tiers, Tier | and Tier Il. What are
the general differences between the two forms?
Answer: Section 312 includes atwo tier approach. Tier | requires information (such as
maximum amount of hazardous chemicals at thefacility during the precedng year, an estimate
of the average daily amount of hazardous chemicals at the fadlity, and the general location) be
aggregated and reported by hazard categories. Tier 11 not only requires the information
mentioned above, but a0 requests information on ecific location and storage. Finally, Tier |
isrequired by Federal law; Tier 11 isrequired only upon request by the local committeeof State
commission. However, a covered facility may submit Tier Il formsinstead of Tier | forms.
Also, States may pass legislaion requiring Tier |1 forms. (Q&A June 1, 1989, #67)

TIER I/TIER Il REPORTING REQUIREMENTS (SECTION 312)
Question: Who isrequired to submit a Section 312 Tier | Form? Answer: The requirements of

Section 312 (40 CFR 370) apply to the owner or operator of any
facility that is required to prepare or haveavailable a material safety data sheet for a hazardous
chemical under the OSHA Hazard Communication Standard. Reporting thresholds have been
established under this Section below which afadlity does not need to report. These thresholds
are: For extremely hazardous substances:

500 Ibs or the threshold planning quantity, whichever islower, on March 1, 1988
and annually thereafter.
For hazardous chemicals which arenot extremely hazardous substances: 10,000 Ibs for March 1,
1988 (for calendar year 1987, or the first year reporting);

10,000 Ibs for March 1, 1989 (for calendar year 1988, or the second year
reporting);

For March 1, 1990 (for calendar year 1989, or the third year reporting) and
annually thereafter. EPA will publish thefinal threshold amount as soon as it isdetermined.
(Q&A June 1, 1989, #68)

TIER I/TIER 1l REPORTING (SECTION 312): DEADLINE AND WHERE TO SEND THE FORM
Question: Where should the Tier | form be sent and what isthe deadline?

Answer: The owner or operator subject to this reporting requirement must submit aTier |

inventory form (or the optional Tier 11 inventory form) for all hazardous chemicals present at the

facility in excess of the established threshold to the State emergency responsecommission, the

local emergency planning committee, and the local fire department with jurisdiction over the

facility. The deadline for submitting Tier | (or the optional Tier Il) inventory formsis March

1, 1988, and annually thereafter by March 1. (Q&A June 1, 1989, #69)

TIER I/TIER Il REPORTING (SECTION 312): LOCATION IDENTIFICATION  Question: How

should locations be identified on Tier I/Il forms? Answer: Tier | forms provide for listing the general

location for all applicable chemicalsin each
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hazard category, including the names and identifications of buildings, tank fields, lots, sheds, or
other such areas. Tier Il forms provide for reporting buildings, at a minimum, and allow
facilities to describe briefly the location of hazardous chemicals onthe form itsdf or to submit
site plans or site coordinates. Submittingadditional information, such as site plans and site
coordinate system may be useful on a site-by-site basis but is not necessary for every facility.
(Q&A June 1, 1989, #70)

TIER I/TIER Il REPORTING (SECTION 312) AND PUBLIC ACCESS

Question: How will citizenshave accessto Tier | or Tier Il inventory forms?
Answer: Tier | information may be obtained from State emergency response commissions or
local emergency planning committees during normal working hours. Tier Il information for a
specific chemical at afacility may beobtained by sending awritten request to the State
emergency response commission or the local emergency planning committee. If they do not
have the requested Tier 1l information, they mug obtain it fromthe facility. For chemicals
present below 10,000 pounds, the response is discretionary by either the State emergency
response commission or the local emergency planning conmittee and dependson the
justification of need by the requestor. The facility must make the information available to the
SERC or LEPC if they request it on behalf of theindividual. (Q&A June 1, 1989, #72)

TIER I/TIER Il REPORTING (SECTION 312)

Question: In complying with apublic request for Tier Il information under Section 312,
how is "need" determined?
Answer: Guidelines for determining need to know are the responsibility of the local emergency
planning committees and State emergency response conmissions. (Q&A June 1, 1989, #73)

TIER I/TIER Il REPORTING (SECTION 312)

Question: OSHA expandedits Hazard Communication Standard on August 24, 1987.
Does this affect Section 312 of Titlel11?
Answer: Yes. OSHA has expanded the Hazard Communication Standard (HCS) to cover
non-manufacturers as well as manufacturersin all Standard Industrial Classification (SIC)
Codes. The effective date of the expansionof HCS for non-manufacturersis June 24, 1988.
Therefore, facilities that are newly covered by this expansion will be subject to Section 312
reporting requirements on March 1, 1989 for reporting on calendar year 1983. Facilitiesin the
construction industry which were newly covered by OSHA requirements as of January 30, 1989
will begin reporting under Section 312 on March 1, 1990 for calendar year 1989.
(Q&A June 1, 1989, #74)

HAZARD CATEGORIES (SECTIONS 311 AND 312)

Question: Sections 311 and Section 312 group chemicals accordingto hazard categories.
What are these categories?

Answer: Inthe law, the reporting requirements for Section 311 and Section 312 are based on the
23 physical and health hazards identified under OSHA regulations. Under Sections 311 and 312,
EPA was permitted to modify these categories of health and physical hazards. EPA recognized
that a smaller number or reporting categories might make managing the informeation easier as
well asincrease its usefulness, particularly since information on chemicals that present more
than one hazard must be provided in all applicable categories. Based on public comment, EPA
modified OSHA's 23 hazard categories to the following five hazard categories:

Immediate (acute) health hazard, includes "highly toxic,” "toxic,” “irritant,” "sensitizer,"
"corrosive," and other hazardous chemicals that cause an adverse effect to a target organ which
usually occurs rapidly as aresult of ashort term exposure.  Delayed (chronic) health hazard, includes
"carcinogens' and other hazardous chemicals
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that cause an adverse effect to atarget organ and the effect of which occurs asaresult of long
term exposure and is of long duration.

Fire hazard, includes "flammable," "combustible liquid," "pyrophoric,” and "oxidizer."

Sudden release of pressure hazard, includes "explosive," and "compressed gas.”

Reactive hazard, includes"unstable reactive,” "organic peroxide," and "water reactive.”
(Q&A June 1, 1989, #75)

MIXTURES: SECTIONS 311AND 312
Question: How are mixtures handled for Sections 311 and 312 reporting? Answer: The owner or

operator of afacility may meet the requirements of Sections 311 and 312
by choosing one of two options

Providing the required information on each component that isa hazardous
chemical within the mixture. In this case, the concentration of the hazardous chemical in weight
percent must be multiplied by the mass (in pounds) of the mixtureto determine the quantity of
the hazardous chemical in the mixture. No MSDS has to be submitted for hazardous
components in a mixture with quantities in concentrations under 0.1 percent for carcinogens and
1 percent for all other hazardous components of the total weight of the mixture.

Providing the required information on the mixture asawhole, using the total
quantity of the mixture.
When the composition of a mixtureis unknown, facilities should report on the mixture as a
whole, using the total quantity of the mixture. Whichever option the owner or operator decides
to use, the reporting of mixtures must be consistent for Sections 311 and 312, where practicable.
(Q&A June 1, 1989, #76)

MIXTURES: SECTIONS 311 AND 312

Question: For Section 311 reporting, how are mixtures identified if a list issubmitted
instead of the MSDSs?
Answer: An owner or operator can comply with the requirements of Section 311 for a mixture
of hazardouschemicals by providingthe common or trade name of the mixture listed by hazard
category or by listing the hazardous components. (Q&A Junel, 1989, #77)
MIXTURES: SECTIONS 311 AND 312

Question: Under Sections 311 and 312, when extremely hazardous substancesare
contained within a mixture, does a facility still have the option to report the mixture as awhole
or by its hazardous components?
Answer: Yes; the mixture may be reported as awhole or by its hazardous components. (Q&A
June 1, 1989, #78)

MIXTURES: SECTIONS 311 AND 312

Question: With regard to thresholdsin mixtures, how is reporting under Sections 311
and 312 handled if afacility has a number of different mixtures on-site and each is under 10,000
pounds but the mixtures contains an aggregated quantity of an extremely hazardous substance
(EHS) that exceeds its reporting threshold?
Answer: |f extremely hazardous substances are hazardous components of a mixture, the quantity
of the extremely hazardous substance in each mixture shall be aggegated to determineif the
threshold value has been reached for the facility. Reporting may be accomplished by reporting
on the component or the mixture even if the amount of the mixture(s) is below the reporting
threshold. (Q&A June 1, 1989, #79)

EXEMPTIONS: SECTIONS311 AND 312

Question: Arethere any exenptions under Title 111 for Sections 311 and 312?
Answer: There are five exemptions under Sections 311 and 312. These exemptions are:
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Any food, food additive, color additive, drug, or cosmetic regulated by the Food
and Drug Administration;
Any substance presert as a solid in any manufadured item tothe extent exposure
to the substance does not occur under normal conditions of use; Any substanceto the extent it is
used for personal, family, or household purposes,
or is present in the same form and concentration as a product packaged for distribution and use
by the general public;
Any substance tothe extent it is used in aresearch laboratory or ahospital or
other medical facility under the direct supevision of atechnically qualified individual; and
Any substance to theextent it is used in routine agricultural operationsor is
fertilizer held for sale by aretailer to the ultimete customer. There are also a numbe of exemptions under
the OSHA Hazard Communication Standard
which affect the requirement for preparingor having availablean MSDS These are listed in 29
CFR Section 1910.1200(b). (Q&A June 1, 1989, #80)

EXEMPTIONS AND RESEARCH LABORATORIES AND MEDICAL FACILITIES: SECTIONS 311
AND 312

Question: Are research |aboratories and medical facilities exempt from reporting under
Sections 311 and 3127
Answer: Research laboratories and medical facilities are not exempt from reporting
reguirements under Sections 311 and 312, rather, Section 311(c)(4) of Title Il excludes from
the definition of hazardous chemical: "Any substance to the extent it is used inaresearch
laboratory or a hospital or ather medical facility under the direct supervision of atechnically
gualified individual." The exclusion applies to research laboratories as well as quality control
laboratory operations located within manufacturing facilities. Laboratories that produce
chemical specialty products or full scale pilot plant operations are considered to be part of the
manufacturing facility and therefore would not be a"research laboratory."  With respect to
hospitals or medical facilities, the exemption applies only to hazardous chemicals that are used at
the facility for medical purposes under the supervision of a"technically qualified individual."
Veterinary fadlities areincluded. (Q&A Jure 1, 1989, #81)
EXEMPTIONS AND PHARMACEUTICAL RESEARCH LABS: SECTIONS 311 AND 312
Question: A pharmaceutical research lab contains a pilot plant of its overall operation.
The products manufactured in the pilot plant arenot sold, but are distributed to hospitals and
other health care facilities for use in continued clinical testing. Isthe pilot plant exempt or must
it report its hazardous chemicals under Sections 311 and 312? Answer: In this case, because the pilot
plant operation does not manufacture products for sale,
the hazardous chemicals would beexempt. The primary function of the plant is research and
testing. (Q&A June 1, 1989, #82)

EXEMPTIONS AND MANUFACTURING FACILITIES: SECTIONS311 AND 312  Question: Isa
facility that manufactures household products exempt from reporting

under Sections 311 and 312 due to the household products exemption in Title [11?

Answer: Section 311(e) exempts from thedefinition of "hazardous chemical” any substance to
the extent it isused for personal, family, or household purposes, oris present in the same form
and concentration as a product packaged for distribution and use by the general public. This
exclusion applies to househdd or consumer products, éther in use by the general public or in
commercial or industrial use when the product has the same form and concentration as that
intended for use by the public. It alsoappliesto these products when they arein the same form
and concentration prior to distribution to the consumer, even when the substance is not intended
for use by the general public. Theterm"form" refersto the packaging, rather than the physical
state of the substance. However, themanufacturer is exempt fromreporting the manufactured
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product only when the product isin thefinal consumer form. The manufacturer is not exempt
from reporting the raw or processing meterials. (Q&A June 1, 1989, #83)
EXEMPTIONS: SECTIONS311 AND 312
Question: A facility purchases sheetsof metal in arder to manufacture itsfind product.

A MSDS s received with this order. Must this be reported under Sections 311 or 3127
Answer: OSHA's Hazard Communication Standard (HCS) exempts from the definition of
"hazardous chemical" those substance such as "articles" which are manufactured items:

Formed to a spedfic shape or design manufacturing, Which have an end use function
dependent upon that shape or design,

To the extent they do not release or otherwise result in exposure to a hazardous
chemical under normal conditions of use (see 29 CFR 1910.1200(b)). However, if the sheet metal's use
has the potential to expose downstream employeesin a
different facility to a hazardous chemical, the manufacturer must prepare or have available an
MSDS for that item, even if the manufacturer's own use of the itemin its own facility does not
have the potential to expose it's own employees to hazardouschemicals. Therefore, primary and
secondary metalforming gperations are not exempt from OSHA's HCS. Section 311 (€)(2)
exempts, "any substance present as a solid in any manufactured item to the extent exposure to
the substance does not occur under normal conditions of use.” EPA interprets this exemption
for solids to be broader than OSHA's exemption for "articles." Under Sections311 and 312,
hazardous chemicals at the worksite are reported to state and local government officials and the
informationis made available to the public. The purposes of Sections 311 and 312 reporting are
to inform the local community of the presence of chemicals that could potentially cause arelease
and thus, merit public concern. Considering this purpose, EPA does not believe that Congress
intended local communities to be notified of the presence of hazardous chemicals that raise no
potential for release as they are used in that particular community. Therefore, facilities
performing traditional metalforming operations should be exempt from Section 311 and 312
reporting requirements because within these facilities the use of sheet metal does not cause a
release of, or otherwise result in exposure to, ahazardous chemical within the sheg metal. The
sheet metal used at these facilities would be exempt from
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